Packet for the New English 306 Syllabus

Prepared by Linda Brodkey, Director
Lower Division English Program

This packet contains materials we plan to use in English 306, the
required undergraduate course in Rhetoric and Composition at The
University of Texas at Austin. The new, standardized syllabus, "Writing
about Difference,” invites and teaches students to examine in their writing
the arguments made in the essays, civil rights laws, and court opinions that
have been selected for the course.

The Syllabus for the course, including Writing Assignments and Script
Assignments (brief written assignments), is the result of the collaborative
efforts of the faculty and graduate students who generously volunteered to
work on the 1990-1991 syllabus over the summer.! Qur pedagogical approach
to argumentation, warranting the grounds offered in support of claims, is
adapted from Stephen Toulmin's The Uses of Argument (New York: Cambridge
- University Press, 1958) and the second edition of An Introduction to Reasoning
(New York: MacMillan, 1984), by Stephen Toulmin, Richard Rieke, and Allan
Janik. Last May, instructors scheduled to teach the new E306 syllabus were
also given a packet of readings which included "Reference Discourse,” the
chapter from James Kinneavy's A Theory of Discourse (New York: Norton,
'1971) explaining the uses of "exploratory discourse” in the kinds of expository
prose students will be learning to write and read. Instructors will use
Kinneavy's work on exploratory discourse, along with the material adapted
from Toulmin's on argumentation, to teach students how to conduct civil
discussions in class as well as how to identify and explore argumentative
possibilities in the works they read and write.

[ have also included in this packet photocopies of the court opinions
we plan to use in the course. The syllabus calls for all students to read and
write on "Sweatt v Painter,” and then for each group of five students (five
groups per class) to work on and present one case to the class. In addition
to "Sweatt,” six cases rather than five are included, since instructors will
decide whether to use "Frick v Lynch" or “Lantz by Lantz v Ambach.”
Where permissions have been granted, I have included photocopies of the

! The members of the E 306 Syllabus Writing Group are: Linda Brodkey, Margaret

Downs-Gamble, David H. Ericson, Shelli Fowler, Dana Harrington, Susan Sage

?eénzalman, Sara Kimball, Allison Mosshart, Stuart Moulthrop, Richard Penticoff, and
ohn Slatin.
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essays we plan to use in the course. Where permissions have been requested
but not yet granted, I have included a complete reference in lieu of the
essay. The syllabus asks all students to read and write on the three essays
by Martha Minow, Peggy Mclntosh, and Richard Kluger, and then asks each
student to read and write on the essay accompanying the group case. The
last writing assignment presents students with a new situation and asks
them to write an argument in support of their opinion about how the
problem should be resolved. I have not included the material we were
thinking about using for the "brief,” which we were in the process of
preparing when we learned that the course would be postponed for a year.

The civil laws which most readily apply to the cases we plan to use in
the course are not in this packet. They include:

The First and the Fourteenth Amendments to the Constitution,

Title VII of the Civil Rights Act of 1964;

Title IX of the Education Amendment of 1972;

The Rehabilitatin Act of 1973; and

The Pregnancy Discrimination Act of 1978.

The materials to be used in a course can only provide an idea of what
those who actually take it and teach it are likely to experience. However, in
light of the controversy generated since the Lower Division English Policy
Committee, after full discussion, voted to implement a standardized E 306
syllabus in the Fall of 1990, even a partial understanding of the pedagogy by
which we plan to teach writing via sustained inquiry into arguments raised
by cases concerning discrimination is better than none at ail,

Copyright, 1990 by Linda Brodkey



Tentative Syllabus
Fall Semester 1990
Linda Brodkey

E 306: Rhetoric and Composition
"Writing About Difference”

Required Texts:

Ihe Scotf, Foresman Handbook for Writers (HB)

English 306: Rhetoric and Composition Course Packet (available at
Alphagraphics)

NOTE: Syllabus indicates the number of copies of each asszgnment needed in
addition to the original

Week 1
Wed. 8129
Class activity:
Course Overview
Syllabus
Policy Statement
Scholastic Honesty Statement
Fri. 8131
Reading Assignment:
Martha Minow, "Introduction,” Making All the Difference (due 9/5)
HB, Planning, 34-44; Summarizing, 602-605; Sexist Language, 402-409;
Denotation /Connotation, 158-162 (due Fri 0/7)
Script Assignment 1
issue raised in Minow (50 words, 1 ¢¢ due Wed 9/5)
Library Assignment:
UGL Tour (due Wed 9/5)
Class Activity:
In-class Writing Assignment 1 (35-40 minutes)

Week 2
Mon. 913  Labor Day (no class)
Wed. 915

Class Activity:

Turn in | copy of Script 1
Summarizing re: ¢claims and grounds



Demonstrate using Minow essay assigned on 8/31
Assign Students to Writing Groups

Writing Assignment 1:
Summary of assumption in Minow essay (1 copy to Instructor, 4 copies
for Writing Group, due Mon 9/10)
Fri. 917
Writing groups
Plan summaries of Minow section

eek

Mon. 9110
Class Activity
Turn in 5 copies of Writing Assignment 1
Discussion: sorting & ranking summaries of Minow
Writing Group
sorting and ranking summaries of Minow
Writing Assignment 2 (Group Assignment)
Group Summary of Assumption in Minow essay (1 copy, due Fri §/14)
Wed. 9112
Reading Assignment
Mclntosh, “White Privilege and Male Privilege” (due Mon 9/17)
Script Assignment 2
Working definition of difference re Minow (@ 100 words, 1¢c¢c due Wed
9/14)
Writing Group
Sorting and Ranking summaries of Minow
Fri. 9114
Class Activity
Turn in 1 copy of Writing Assignment 2
Turn in 1 copy of Script 2

Discussion of Minow essay:
Part [ (group summaries);
Part II (defining difference)

3cript Assignment 3

Working definition of privilege re McIntosh (@100 words, 1 ¢¢c due Mon
9/17) '

Reading Assignment:

HE, Bibliography, 593-601; 602-605 (due Wed 9/19)

Writing Assignment 3




Documented essay analyzing a stereotype( 2 ¢¢ due Mon 9/24)

Week 4
Mon. 8117
Class Activity
Turn in 1 copy of Script 3

Discussion of "White Privilege and Male Privilege” (re: claims and grounds
for definitions)

Reading Assignment
HB: MLA Documentation {23 C) 638--671 (due Wed 9/19
Wed. 9119
Class Activity
Discussion: Documenting sources
Writing Groups:
eXxplore arguments for Writing Assighment 3
Script Assignment 4
Compiling a documented lexicon of tegal terms (1 ¢c due Mon 10/1)

Fri. 9121
Class Activity
Discussion: exploring arguments for Writing Assignment 3
Writing Group
exploring arguments for Writing Assignment 3
Reading Assignment
"The Spurs of Texas Are upon You" {due Wed 9/26)
Fourteenth Amendment {(due Wed 9/26)
“Sweatt v Painter” (due Fri 9/28)
Script Assigament 5
claim and ground from "The Spurs” (S0 words, 1 ¢c due Wed 9/26)

WEEK 5
Mon. 9/24
Clags Activity
Turn in 2 copies of Writing Assignment 3 (complete draft; revision due
Mon 10/8)
Discussion: Critiques
Critique Assignment 1
Critique of Writing Assignment 3 (2 ¢c, due Fri./ 9/28)
Writing Groups
Exchange copies of Writing Assignment 3 {(draft essays)



Begin critiques of Writing Assignment 3 (draft essays) (2 cc of critiques due Fri
9/28)

Wed. 9126
Class Activity
Turn in 1 copy of Script 5
Discussion: Claims & Grounds in "“The Spurs of Texas"

Fri. 9128
Class Activity
Turn in 2 copies of critique of Writing Assignment 3
Discussion: “Sweatt v Painter”
Reading Assignment
Group case (due Wed 10/10)
essay related to the case (due Wed 10/10)
First Amendment, Title V11, Title IX, Rehabilitation Act, Pregnancy
Discrimination Act (due Mon 10/8)
Script Assignment 6
Summary of ctaims and grounds of pfaintiff's argument in
Sweatt” (1 ¢¢ due Mon 10/1)

WEEK 6

Mon. 101
Class Activity
Turn in 1 copy of Script 6
Turn in 1 copy of Script 4 {legal lexicon)
Discussion: The plaintiff's argument in "Sweatt”

Reading Assignment

HB: "How to Write a Review," 762-767 (due Wed 10/3)

Script Assignment 7

summarize the claims and grounds of the defendant’s argument in
"Sweatt” (1 cc due Wed 10/3)

Wed. 1013
Class Activity
Turn in 1 copy of Script 7
Questions: Reviewing
Discussion: The defendant’s argument in "Sweatt”

Writing Assignment 4

Review the essay assigned to the Group (2 ¢cc of draft due Mon10/15)
Script Assignment 8




Summarize the claims and grounds of the Court's opinion in "Sweatt” (1 ¢¢
due Fri 10/5)

Fri. 1015
Class Activity
Turn in 1 copy of Script 8
Discussion: The Court's opinion in "Sweatt”

WEEK ?

Mon. 108
Class Activity
Turn in 2 copies of revised Writing Assignment 3
Discussion: Anti-discrimination law

Wed. 1010
Class Activity
Questions: Anti-discrimination law
Exploring Arguments for review essay

Frit 10112
Class Activity
Questions: review essay
Writing Group
Exploring arguments for review essay

WEEK 8

Mon. 10115
Class Activity
Turn in 2 draft copies of Writing A531gnment 4
Critique Assignment 2
Critique of Writing Assignment 4 (2 ¢¢ due Fri 10/19)
Writing Group
Work on critiques

Wed. 10117

Writing Group

Continue working on critiques
Fri. 10119

Class Activity

Turn in 2 copies of critique 2




Writing Assignment 5
sSummarize & assess the arguments of the Plaintiff, the Defendant, and

the Court in the case assigned to your group {1 ¢¢ due Mon 10/29)
Writing Group

Work on Writing Assignment 5

WEEK §

Mon. 10122
Class Activity
Analyzing arguments
Script Assignment 9
Summary and assessment of plaintiff's or defendant's argument in the
Group Case {@ 100 words, 1 c¢c due Wed 10/24)

Wed. 10124

Class Activity

Turn in { copy of Script 9

Discussion: Plaintiff’s or defendant's argument

Script Assignment 10

Brief summary and assessment of argument in the court opinion or

dissenting opinion (@100 words,

1 ¢¢, due Fri 10/26)

Writing Group

Discussion: summarizing and assessing the court opinion(s)
Fri. 10i26

Class Activity

Turn in 1 copy of Script 10

Discussion: arguments in the court opinion(s)

Group Presentation Assignment:

Presentations are to include
Summaries of argumentis
Assessments of arguments
Relevant essays
Positions of all group members
Arguments not considered by the court

(1 ccdue 11/12-21).

EEK 10
Mon. 10128
Class Activity
Turn in 1 copy of Writing Assignment 5
Writing Assignment 6




Write an opinion based on the transcript (1 draft ¢c due Mon 11/9)
Writing Group
Plans for Writing Assignment 6

Wed. 10131
Class Activity
Discussion: Formulating an opinion
Writing Group
Discussion of opinions
Fri. 1112
Class Activity
Discussion: Formulating an opinion

WEEK 11

Mon. 1115
Class Activity
Library/Group Conferences with Instructor

Wed. 1117
Class Activity
Library/Group Conferences with Instructor

Fri. 119
Class Activity
Turn in 1 copy of Writing Assignment 6 to Writing Group
Critique Assignment 3 {2 ¢c due Wed 11/14)
Writing Group
Exchange drafts
Begin Critiques

WEEK 12

Mon. 11.12
Writing Group 1
Present Case

Wed. 1114

Class Activity
Turn in 2 copies of Critique
Writing Group 2
Present Case

Fri. 11116
Writing Group 3




Present Case

WEEK 13

Mon. 11119
Writing Group 4
Present Case

Wed. 11121
Writing Group 5
Present Case

Frit 11123
THANKSGIVING!!

WEEK 14
Mon. 11126
Class Activity:
Turn in 2 copies of Writing Assignment 6 (Groups exchange )
Critique Assignment 4 (2 cc due Fri 11/30)
Wed. 11128
Writing Group:
Work on Critique 4
Frit 11138

Class Activity
Turn in 2 copies of Critique 4

WEEK 15

Mon. 1213
Class Activity
Discussion: opinions

Wed. 1215
Class Activity
Course Evaluation

Fri. 1217
Class Activity:
In-class Writing Assignment 2



Tentative Script Assignments for E306
Script Assignment 1

Cite a passage from Martha Minow's essay (give the page number)
and explain (@ 50 words) why you think it's worth thinking about.

Script Assignment 2

Explain (@ 50 words) which of Minow's arguments against the five
assumptions about difference you {ind the most or least convincing.

Script Assignment 3

Make a list of 5 privileges (similar to the ones generated by Peggy
McIntosh) that people who either see or hear do not have to think about or
explain.

Script Assignment 4

Define (@25 words) the legal terms assigned to you by checking the
recommended sources in the Undergraduate Library. Since your definition is
part of the lexicon for the class (which your instructor will duplicate), you
need to define each term on a separate page and cite the sources used to
compose the definition.

Script Assignment 5
Summarize (@ 50 words) one claitn and its grounds from Richard

Kiuger's "The Spurs of Texas Are upon You" and explain (@ 50 words) why
you think it is worth thinking about.



Script Assignment 6

Summarize (@ 50 words) a principal claim and its grounds in the
plaintiff's argument in "Sweatt v Painter.”

Script Assignment 7
Summmarize (@ 50 words) a principal claim and its grounds in the
defendant’s argument in "Sweait v Painter.”
Script Assignment 8
Summarize (@ 50 words) a principal claim and its grounds in the
argument made by the Supreme Court reversing the decision made by the
Lower Court in "Sweatt v Painter.”
Script Assignment 9
summarize and assess (@ 100 words) one of the primary claims and

its grounds in either the plaintiff's or the defendant's argument in the case
assigned to your group.

Script Assignment 10

Summarize and assess (@ 100 words) one of the primary claims and
its grounds in the deciding opinion, minority opinion, or dissenting opinion in
the case assigned to your group.




Tentative E306 Writing Assignments

Writing Assignment 1

Martha Minow challenges what she identifies as "five, closely related
assumptions that underlie difference dilemmas” (p. 106). Summarize the
argument that Minow makes against the assumption assigned to your group.

This assignment requires you to

1) identify the claim Minow makes concerning the (un)stated
assumption underlying "difference,” and

2) identify the grounds (or evidence) she uses to support her claim
that the assumption is problematic, that is, open to doubt.

Once you have identified the claim Minow asserts and the grounds she uses
in support of her assertion, you will be able to write a 200-300 word
summary of her argument against the assumption.

Group 1--Assumption * 1. Difference Ig Intrinsic

Group 2--Assumption *2: The Unstated Norm

Group 3--Assumption *3: The Observer Can See without a Perspective
Group 4--Assumption *4: The Irrelevance of Other Perspectives

Group 5--Assumption *5: The Status Quo Is Naturat, Uncoerced, and Good



Writing Assignment 2 (Group Assignment)

Working with the summaries each of you has already written, your
writing group will develop a collective summary that best represents
Minnow's argument against the assumption assigned to your group. The
group summary you turn in will be distributed to the other members of the
class.

This assignment requires each of you to;

1) Read the five summaries written by the group members.

2) Rank the summaries.
Assign each summary a score. Give a | to the summary you
think is best, a 2 to the second best, and so on. Assign each
summary a different score even if you feel that two or more
are comparable.

3) Name the criterion or criteria that you think is govering your
ranking.

Once the summaries have been individually ranked, members of the group
need to compare their rankings and discuss the criteria governing their
selections. At least one member of the group needs to take notes. As a group
you will then need to decide which criterion or criteria to use in constructing
the group summary.

The sumtmary you turn in as a group may well inciude passages from
one or all of your individual summaries, or you may decide to write a new
summary based oni your rankings and discussions. The finial version shouid
be @ 200-300 words. Append a brief statement (@50 words) explaining the
criterion or criteria used to create the group summary along with the notes
taken during your group discussions.




Writing Assignment 3

Write a documented essay of @ 700 words defining, examining,
analyzing, and critiquing one of the stereotypes {an oversimplified belief or
opinion about a person or group of people) assigned to your group. Apply
what you've learned concerning unexamined assumptions about difference
to explore problems raised by the stereotype.

This assignment requires each of the you to:

1) choose one of the stereotypes assigned to your group (see below)
2) generate a list of characteristics associated with the stereotype
3) research the stereotype by
a. locating books and periodicals that complicate the
“stereotype”
b. keeping a bibliographic record of your sources (see HB, 593-
601, if you need help)
¢. copying materials from sources you think you might
want to cite in your essay (see HB, 602-605, if you need help).
4) discuss your list and research with the other members of your
group

The draft of this essay needs to include:
1) a definition of the stereotype,
2) an analysis of insights and limitations of that commonty accepted
definition, incorporating information from your library sources, and
3) a critique of unstated assumption(s) not dealt with by the
stereotype, incorporating information from Minow's essay.
Group 1. Unwed mothet /Philanthropist/Pregnant Teeni/Role Models
Group 2: Blind man/Blind woman/Handicapped Individual/Activist
Group 3: Homosexual/Heterosexual/The Perfect Date/Good Student
Female Athletes/Male Athletes/Good Sport/Jock

Group 4: Asian Woman/Professor/MBA/Bureaucrat

Group 5: Foreigner/ English speaker/ Hispanic/Employee



Writing Assignment 4

Reviews of academic books and essays are a specialized genre. For
this assignment, each of you will write a 500-700 word review essay of the
article assigned to your group. Because scholarly writing concentrates on
convincing readers that the evidence used to ground claims is warranted, the
purpose of a review is to evaluate how well 2 particular book or essay has

accomplished this goal.
This assignment requires you to:

1) reread the article

2) select what you think are the principal claims -

3) identify the grounds used to support the principal claims
4) assess how well the grounds warrant the claims made.

Write a title for your review and begin your essay with a full citation
of the article, See HB (647-668). citing articles and chapters from books. In
the review itself, construct an argument evaluating the effectiveness of the
entire article. Support your position by assessing how well the grounds
supporting the principal claims are warranted.



Writing Assignment 5

A court opinion summarizes and evaluates the argutnents made by
the plaintiff and defendant and provides a rationale for affirming or denying
the case made by the plaintiff. An opinion may consist of one or more of the
following:

1) the argument that supports the court’s decision (majority opinion);
2) an argument that dissents from the argument in the majority
opinion but supports the court’s decision (minerity opinion); and
3)an argument that dissents from both the opinion and the decision of
the court (dissenting opinion).

If your group has been assigned a case inn which there is a majority opinion,

a minority opinion, and a dissenting opinion, focus on onie in your essay.

Building from the work you've already done in Scripts 9 and 10, this
assignment requires you to:

1) reread the case assigned to your group
2) choose an opinion (if there is more than one)

3) reread the retevant law(s)
4) identify the principal claims and grounds in the opinion
5) assess how well the grounds warrant the principal ¢laims in the

opinion.
Write an essay of ® 700 words summarizing and evaluating an

opinion in the case assigned to your group. Summarize the opinion before
assessing the grounds used to warrant the argument.




Writing Assignment 6

A legat opinion is an argument ¢xplaining the court’s reasons for
finding in favor of the the plaintiff or defendant. In its argument the court
applies principles of law to specific cases. Forming an opinion is first a
matter of deciding to what extent the complaint against the defendant is
justified by law(s) and then deciding to what extent the circumstances of a
particular case mitigate law(s). Arguments for both the relevance of legal
principles and mitigating circumstances concern warranting the grounds
used to support the claim(s) made to justify the decision.

This assignment requires you to:

1) read the materials (the brief and possible laws)

2) summarize the plaintiff's case

3) summarize the defendant's case

4) evaluate the plaintiff's case with respect to law

5) evaluate the defendant's case with respect to law

6) evaluate the plaintiff's case with respect to circumstances
7) evaluate the defendant's case with respect to circumstances
8) decide in favor of the plaintiff or defendant

9) formulate an argument supporting your opinion

Write an opinion (@ 500-700 words) in which you give yout reasons
for finding in favor of the plainfiff or defendant. Your opinion needs to take
into account both a legal principle and the circumstances of the case. You
may, if you wish, use additional materials for establishing circumstances.
Tou are, howevert, restricted to either the laws provided for the case or the
others in your Course Packet, since undergraduates are not allowed to use
the Law Library.
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INTRODUCTION

Making a Difference

Doesn’t everything divide us?
~——Quoted in Faith Conlon et al.,
The Things That Divide Us

The children’s television show Sesare Street instructs with anima-

tion, skits, and songs. A} pne song asks, “Which one of these things is not like

the others?” The scfeen depicts a group of items, perhaps a chair, a table, a
cat, and a bed. By asking young viewers to pick out the items that do not
belong with the rest of the group, the song helps them sharpen their vocabu—
lary, perception, and analysis of objects in the world.

1 often tell people that if you master this Sesame Street episode, you have
started to think like a lawyer. For much of legal reasoning demands famil-
iarity with legal terms, practice in perceiving problems through categories,
and acceptance of the consequences assigned to particular legal categories.
Consider a collision of two automobiles at an intersection of two busy
streets. The traditional law of accidents, known as tort law, asked who was
at fault in the accident. An answer to this question would also yield an
answer to the question of who should pay for it. The law then defined fault: a
person would be at a fault whose own actions or failures to act caused the
injury, and whose actions or failures to act were “negligent.” Negligence, in
turn, was defined as a failure in a duty to take adequate care, with the duties
of care specified according to who the actor was and what he or she was
doing. A driver of an automobile would be negligent for failing to drive at the
legal speed or failing to observe traffic signals. Legal analysis would fit the
facts about the collision into this latticework of definitions. Arguments could
then be channeled into the specific issues focused by the legal terms: was the
driver of the blue car negligent? Or was there a separate cause, such as the
second driver's own negligence, or perhaps a child who ran into the street
and led the first driver to swerve to avoid her? Each of these questions could

Epigraph: From The Things That Divide Us, edited by Faith Conlon, Rachel da Silva and
Barbara Wilson, copyright 1985. Published by The Seal Press, 3131 Western Ave., Suite 410,
Seartle.



be answered yes or no, and ecach answer would signal consequences about
who should be held liable and who must pay.

The fault-based approach highlights the way legal analysis simplifies the
world. The categories of negligence and cause might seem infinitely malle-
able. Certainly, in the abstract, we could debate a variety of duties people
may owe to onc another when driving cars; we could also identify an infinite
chain of causes and effects, preceding the births of the drivers and extending
long into the future. But legal analysis contracts such discussions by sharpen-
ing the definitions and by referring back to precedents: prior judicial deci-
sions ruling on the meanings of negligence and causation in similar contexts.
The lawyers turn to these precedents to engage directly in a Sesame Street
analysis: which of the precedents does the current case resemble? Is it like the
prior decision declaring it nonnegligent conduct for a driver cruising at the
legal speed to fail to slow down at the intersection? Or does it more comfort-
ably belong with the case declaring it negligent conduct for the driver to fail
to slow down at the intersection when it was raining? Legal analysis is a
process of perceiving and selecting traits of a given conflict, and analogizing
and distinguishing prior decisions. Legal rules announced in statutes and in
judicial opinions provide definitions and categories; legal precedents appear-
ing in prior court judgments provide constellations of fact patterns and
competing normative rules that allow advocates to fit a new case to the
rule—or to an exception. And the basic method of iegal analysis requires
simplifying the problem to focus on a few traits rather than the full complex-

ity of the situation, and to use those traits for the comparison procesy with

both the governing rule and the precedents that could apply.

When framed for judicial resolution, this legal analysis casts the problem
in either/or terms: the plaintiff was either negligent or not; the plaintiff either
wins or loses. A premise of the judicial system is that the truth will best
- emerge and justice will be served if two adversaries fully and agpressively
present the competing versions of the case. The judge then selects the winnin B
side. There are, however, other ways to analyze and judge the event.! One
alternative would reject the idea that cause can be located in one actor, trying
instead to apportion the contribution of fault manifested by both drivers and
allocating the costs from the accident accordingly.2 This approach could
even subtract from the total damages that portion of the damages would be
the faule of neither one. Another approach would reject altogether the idea

"Beyond the approaches described in the text, we might view the accident as fated: the losses
fall where they fall. This approach has characterized law in contexts where particular actors are
thought to owe no dury to athers arising from their own conduct; it has become unpoputar, and
unlikely, in this era in which victims have trouble protecting themselves from the onstaught of
complex technologies beyond their control.

2One rule, still used in many jurisdictions, assessed the fault of the different drivers only to
defeat the lawsuit of a complainant whose “contributory negligence™ was demonstrated: see
Restatement (Second) of Torts (St. Paul, Minn_: American Law Institute, 1965}, s¢C. 467. A more
recent version, “comparative negligence,” provides for the assessment and allocation described
in the text. Sec Victor E. Schwartz, Comparative Negligence, 1d ed. {Indianapolis, Ind.: A.
Smith, 1986).

Ma Ing' a D'iﬁ"'é;ence 3

that liability and payment should rest on fault, and instead tax all drivers {or
demand their own private purchase of insurance) to create a pool of money
for distribution based on the predictable level of accidents in the particular
community.? These alternative theories have indeed become prevalent for
handling automobile accidents in many communities. Together with the fault
theory, they exemplify the tools of legal analysis: specially crafted categories,
narrowing and simplifying a problem, are used to assign consequences to
people in a real-world dispute, once the facts of their dispute are sorted into
the legal categories. Yet in contrast to the fault theory, both the alternative
rule of comparative negligence and the insurance-based scheme removing car
accidents entirely from the fault-based tort system begin to alter the basic
dualistic, win/lose quality of traditional legal analysis.

Except for its specialized vocabulary, legal analysis looks a lot like other
kinds of analysis—as the comparison with the Sesame Street song should
suggest. When we analyze, we simplify. We break complicated perceptions
into discrete items or traits. We identify the items and call them chair, table,
cat, and bed. We sort them into categories that already exist: furnirure and
animal.* It sounds familiar. It also sounds harmless. I do not think it is.

[ believe we make a mistake when we assume that the categories we use for
analysis just exist and simply sort our experiences, perceptions, and prob-
lems through them. When we identify one thing as like the others, we are not
merely classifying the world; we are investing particular classifications with
consequences and positioning ourselves in relation to those meanings. When
we identify one thing as unlike the others, we are dividing the world; we use
our language to exclude, to distinguish—to discriminate. This last word may
be the one that most recognizably raises the issues about which | worry.
Sometimes, classifications express and implement prejudice, racism, sexism,
anti-Semitism, intolerance for difference. Of course, there are “real differ-
ences” in the world; each person differs in countless ways from each other
person. But when we simplify and sort, we focus on some traits rather than
others, and we assign consequences to the presence and absence of the rraits
we make significant. We ask, “What’s the new baby 2" —and we expect as an
answer, boy or girl. That answer, for most of history, has spelled conse-
quences for the roles and opportunities available to that individual. And
when we respond to persons’ traits rather than their conduct, we may treat a
given trait as a justification for excluding someone we think is “different.” We

feel no need for further justification: we attribute the consequences to the

*Commonly called “no-fault” insurance, this approach originated in the work of Robert
Kecton in Massachuseus; see his Basic Text on Insurance Law (5. Paul, Minn.: West, 1971).
One virtue is that it can remove automobile accident cases from court 2nd eliminate the costs of
litigation by devising an administrative scheme to handle the disbursement process.

*There may be similarity as well as difference: ¢.g., the chair, table, car, bed each have four
legs. And there may be differences that demand new categories for cach item—based on color,
size, age, physical focation, symbolic significance, and a variety of still more distinguishing
traits. Thus, the selected traits may submerge from view other traits that provide different axes
for comparison.
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differences we see. We neglect the other tr.. . that may be shared. And we
neglect how each of us, too, may be “diffcr:v.”

Presuming real differences between people, differences that we all know
and recognize, presumes that we all perceive the world the same way and that
we are unaffected by our being situated in it. This presumption also ignores
the power of our language, which embeds unstated points of comparison
inside categories that falsely imply a natural fit with the world. The very term
“working mother” reveals that the general term “mother” carries some
unstated common definition—that is, 2 woman who cares for her children
full time without pay. Even if unintended, such unstated meanings must be
expressly modihied if the speaker means something else.5 Labels of difference
often are assigned by some to describe others in ways they would not
describe themselves, and in ways that carry baggage that may be difficult to
unload.

1€ you have ever felt wronged by a label of diffcrence assigned to you, you
may know what I mean. People often feel unrecognized, excluded, or de-
graded “because” of their gender, religion, race, ethnicity, nationality, age,
height, weight, family membership, sexual orientation, or health status. The
expansiveness of this list does not trivialize the issue, even though it does
suggest that there are many more differences that people make significant
than any of us may note self-consciously. Organizing perceptions along some
lines is essential, but which lines will we use—and come to use unthinkingly?
Human beings use labels to describe and sort their perceptions of the world.
The particular labels often chosen in American culture can carry social and
moral consequences while burying the choices and responsibility for those
conscquences. The labels point to conclusions about where an item, or an
individual, belongs without opening for debate the purposes for which the
label will be used. This is what worries me about any mode of analysis that
asks, “which one of these is not like the others?”

Labels and Morals

An animal behaviorist, Harold A. Herzog, Jr., has examined the impact of
the labels we use in our moral responses to, of all things, mice. At the
University of Tennessee a clean and well-run facility for animals houses some
15,000 mice used each year in experiments. The university requires approval
by an animal care committee for any experiment using the mice, and both the
federal Department of Agriculture and the American Assoctation for the
Accreditation of Laboratory Animal Care inspect and monitor the standards
of care provided. Yet it is only the experimental mice, Herzog notes, who are

*Sce George Lakoff, Wonien, Fire, and Dangerous Things: What Categories Reveal about the
Mind {Chicago: University of Chicago Press, 1987), pp. 80—81. As another example, the term
“surrogate mother™ obscures the fact that it applies ro the person who is acrually the biological
mother.
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protected by these concerns for animal care. At any given time, some mic
escape; these become “pests” and are routinely captured and destroyed. Th
staff at the center use “sticky” traps, something like flypaper, to catch thes
“pests™ overnight, and those that arc not dead by morning are gassec
Herzog observes that these traps would never be used for the “good” exper
mental mice, yet no animal care committee, no public or private agenc:
reviews this “pest removal” process. “Once a research animal hits the floc
and becomes an escape, its moral standing is instantly diminished.”s Sir
ilarly, some mice are used as food for other research animals, and a mous
labeled “snake food™ also falls outside the attention of an animal car
committee. The role, and label, of the creature determines variations in ho
the very same animal may be perceived and treated.

Perhaps most ironically, Herzog reports an incident from his family life
His young son had a pet mouse, Willie. When Willie died, the family gav
him a burial, with a tombstone and a funeral. “Art the same time that we wer
mourning Willie’s demise, however, my wife and 1 were setting snap trap
each night in a futile attempt to eliminate the mice that inhabit our kitchen.”
The mere change in label from pet to pest transformed the moral status of th
different mice. Herzog explains that he is not opposing the use of mice i
research; nor is he criticizing the treatment of mice at his umiversity; and h
acknowledges that countless mice are consumed by their natural predator
outside of human laboratories and homes. He concludes that the roles an
labels humans assign to animals “deeply influence our sense of what i
ethical.”8

The interaction between labels and moral judgments is, if anything, mor
pronounced when the labels are about people. To the ridicule or indifferenc
of others, groups of women, members of racial minorities, and disable
persons have often struggled to remake the labels assigned to thern—and t
shake free of the negative associations those labels have carried. Whicl
would, should we use: ladies or women? blacks or African Americans.
Hispanics or Chicanos? Puerto Ricans or Latinos? handicapped or physi
cally challenged? exceptional or disabled? In the struggle for terms of self
description, we are caught invariably in our membership in a larger society
whose language we share, even if we resist the words used by others tc
describe us. Negative labels are especially a problem for members of minority
groups or groups with less influence in the society. For this very reason, the

$Harold A. Herzog, Ir., “The Moral Status of Mice,™ American Psychologist 43 (June 1988),
473, 474-

7Ibid., p. 474.

*Labels not only influence but also reflect our sense of what is ethical. Herzog (ibid.) explains,
*I suspect that there is an interacrion between our labels (i.c., pest, per, food, subject) and how
we treat animals. Labels are, in part, the result of the role that the animal occupies relative o
humans; conversely, the label influences the behavior and emotions directed roward the ani-
mal. ... Moral codes are the product of human psychology, not "pure’ reason. Because ethical
judgments are inextricably bound in a complex matrix of emotion, logic, and self-interest, a
better understanding of the psychology of how humans arrive at mora! decisions will be critical
to progress in the area of animal welfare.” -
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cfforts to rename oneself may be circumscribed by the attitudes and authority
of those who have defined the difference,

The tendency to build social divisions based on selected traits is not,
however, restricted to those who have enjoyed more privilege or those who
have been in the majority. Holly Near and Adrian Torf wrote a song called
“Unity”™ that brings a shock of recognition to many audiences:

One man fights the KKK

But he hates the queers

One woman works for ecology

It’s equal rights she fears;

Some folks know that war is hell

But they put down the blind.

I think there must be a common ground
Bur it’s mighry hard to find.?

Athol Fugard, John Kani, and Winston Ntshona wrote a play, The Island, set
in a prison on Robben Island off the shore of South Africa. In the play, two
political prisoners live a wretched existence of grueling physical toil and
brutal treatment, but they are deep friends and mutually supportive—until
one of the prisoners learns that he is to be released. The sheer idea of an
endpoint to his incarccration distinguishes him from his cellmate, and the
two are no longer equal. The other prisoner feels jealous, desperate, even
brutal; his fellow prisoner’s better fortune seems to confirm rather than
challenge his despair.1 Both The Island and the song “Unity” depict recog-
nizable patterns of subjection and domination in which people participate—
as victims, as perpetrators, and as perpetuators of prejudice.

Language and labels play a spedal role in the perpetuation of prejudice
about differences. After Martin Luther King was killed in 1968, a third grade
teacher in lowa decided she had to teach her students, who were all white,
‘about discrimination. Jane Elliott created a two-day experiment: on the first
day she gave children with brown eyes special privileges and permission to
discriminate against their “inferior” blue-eyed classmates. On the second day
the students reversed roles. The teacher was stunned by how readily the
“superior™ students on each day took to their privileges and delighted in
degrading their classmates. Equally noteworthy was the reaction of the
“inferiot” students: they demonstrated physical and emotional signs of de-

*0 1981 Hereford Music {ASCAP), words by Holly Near, music by Holly Near 8 Adrian
Torl. Alt Rights Reserved. Used by permission. Available on Speed of Light by Holly Near.
Distributed by Redwood Records 1-800-888-SONG.

V9The Island, in Achol Fugard, John Kani, and Winstone Ntshona, Statements 4 ¢ (New York:
Theater Communications Group, 1986). The prison authorities arrange for them both to
participate in a dramatic production of Antigone. The prisoner without a release date is assigned
to play Antigone, and initially objects to another humiliation: playing a woman. Yet in the
course of speaking Antigone’s lines he actually finds a voice for his own objections 1o the
injustice he faces.
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feat and passivity, even performing more poorly in classroom assignments. 11
Name-calling by school children may seem juvenile, but it reappears in the
shorthand of corporate boardrooms, which labels those who are “unsound”
or “not one of us.” The familiar wartime device of naming people on the
enemy side so that they are no longer fully human gave us “Jap,” “Kraur,”
and “Gook.”

The systematic genocide orchestrated by the Nazis followed policies of
labeling Jews, gypsies, political dissidents, and homosexuals. As one survivor
remembercd: “We had to wear yellow stripes. People treated us like animals.
When people saw the yellow they did not see the human being who wore it.
Maybe people are really all animals and only human on a very thin sur-
face.”12 Genocide and war are not due only to labeling, but putting labels on
other people does compress moral sensibilities and make it easier to deny any
bonds of commonality.

Perhaps we know only by comparing, by drawing distinctions from and
similarities ro what we already know. But when we use our terms of com-
parison to shut off any understanding of our connections with one another as
human beings, we risk becoming something less than human ourselves.

Boundaries

The questions I am raising here may seem both impractical and disturbing.
They attack what has counted as analysis, and what may be an inevitable
human need to sort through overwhelmingly complicated experience. And
aren’t people really different, anyway? Don't we need the boundaries of
difference to make sense of perceptions, experience, identities, and human
obligations?

Boundaries based on difference have been critical to what has counted as
legal analysis, and boundaries also figure prominently in legal assumptions
about the self and about society. Traditional legal rules presume that there is
a clear and knowable boundary between each individual and all others. Tort
law describes the violations when one individual crosses another’s bound-
aries. Rules of contract contemplate distinct parties, able to formulate their
preferences and express their wills in the form of a knowing and voluntary
exchange, Constitutional law recognizes the rights of each distinct indi-
vidual, not groups; constitutional law also establishes three distinct and
bounded branches of government. Each of these legal rules may seem to

NWilliam Peters, A Class Divided: Then and Now, exp. ed. (New Haven, Conn.: Yale
University Press, 1987), The experiment was repeated and filmed for a television documentary,
“A Class Divided™ in 1970; at a reunion fourteen years later the students reported the long-
lasting impression the experiment had made in their lives.

2Frau Dr. Jolana Roth, quoted in Claudia Koonz, Mothers in the Fatherland: ngm, the
Family, and Nazi Policies (New York: St. Martin's Press, 1987), p. 424. Sec also Vasily Gross-
man, Life and Fate (New York: Harper 8 Row, 1980), pp. 80-93.



avoid labels because it emphasizes the importance of each individual. And

yet, these rules contribute to labeling by favoring a view of certain and clear
boundaries rather than of relationships.

Legal doctrines within each field of law also tend to establish categories,
conceived as bounded rather than open-ended or determined through inter-
action with events. The lawyer makes an argument to fit a problem inside or
outside a category, such as negligence; the adversary makes opposing argu-
ments. The parties’ lawyers themselves are bounded, distinct; their job in
court is to disagree, not to agree.'? Judges determine whether “the doctrine
applies,” whether the problem “falls within the statute or rule,” and whether
the precedent is “on all fours,” perched squarely on top of the pending
dispute. These descriptions of legal reasoning treat the categories of law as
given receptacles, ready to contain whatever new problem may arise. Miss-
ing from these descriptions is the possibility that our very process of sorting
may stretch some categories, contract others, or even require us to invent a
new box for what we cannot yet classify.

Legal rules in Western societies historically have drawn a boundary be-
tween normal and abnormal, or competent and incompetent people. Chil-
dren and mentally disabled persons present classic instances of the legally
incompetent individual; for most purposes, they still remain labeled legally
incompetent and subject to restraints by law. During different periods of
history, women, slaves, sailors, Jews, and clergy also took their places across
the line of legal competency and suffered legal disabilities curbing their rights
and powers under law. In hindsight, after many changes, we can question
whether any of these groups ever belonged on the other side of the line
defining sufficient capacity or competence to enjoy legal rights. But beyond
the historic assignments of difference that we might now view as error, the
traditional creation of two classes of people ignores the possibility that
people exhibit a range of capacities and abilities. The traditional view also
neglects the possibility that certain kinds of incapacity could be remedied by
different social practices; certain kinds, indeed, were created by them.14

Finally, law has long sought to define the boundaries of each person’s
obligations to others. Anglo-American law during the past 150 years estab-
lished limits to these obligations at the duty to do no harm to others.'s For
example, there is no duty to rescue a drowning stranger, and a rescuer may

"13%here the opponents do not sufficiently disagree, the court may dismiss the case as collusive
or insufficiently adverse, See Laurence Tribe, Americanr Constitutional Law (Mincola, N.Y.:
Foundation Press, 1988), pp. 93~95.

14For example, the legal disabilities assigned to women largely followed from other legal rules
depriving them of control over their own property, labor, and person; see Chapters 5 and 9.

I5See Joel Feinberg, Reason and Responsibility (Encino, Calif.: Dickenson, 1975); Joel
Feinberg, “Legal Paternalism,” in Paternalism, ed. Rolf Sartorius (Minncapolis: University of
Minnesota, 1983). See also Alan Dershowitz, “Toward a Jurisprudence of ‘Harm' Prevention,”
in The Limnits of Law, Nomos vol. 15, ed. James Roland Pennock and John William Chapman
(New York: Licber-Atherton, 1974), p- 135-
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even incur liability for a job incompletely done. 16 Yet legal rules treat certain
special relationships differently: parents bear obligations to children, trustees
to wards, and professionals to clients. These exceptional relationships also
mark the pcople who are often labeled legally incompetent or abnormal.
When law recognizes relationships of assigned rather than chosen obligation,
it also classifies some people as marginal. The traditional rules that made
husbands responsible for their wives also removed married women from the
world of individual rights.

Law’s usual boundaries distinguish the self from others, the normal group
from the abnormal, and autonomous individuals from those in relationships
of dependency. With this vocabulary, law has organized perceptions of
individuals and of groups and has helped to implement norms curbing
responsibility to anyone outside one’s own family. This vocabulary that
neatly defines persons and their roles and obligations has its costs. One s that
legal rules often falter when conflicts arise within ongoing relationships.
Conflicts within the family, disputes within schools, and disagreements over
the treatment of anyone considered incompetent or abnormal often strain the
resources of judges and administrators and provoke intense public contro-
versy. Families and communities fight over educational and medical deci-
sions for disabled children, and existing legal rules provide few answers.
Some argue that there is no vocabulary for embedding rights within relation-
ships without disturbing or disrupting those relationships. Others protest
that without rights, relationships of unchecked power endanger the well-
being and security of the more vulnerable parties.

Another cost of its bounded vocabulary is that law ends up contributing
to rather than challenging assigned categories of difference that manifest
social prejudice and misunderstanding. Especially troubling is the meaning
of equality for individuals identified as different from the norm. What should
equality mean when schools and public institutions make decisions about
people who differ by race, physical capability, mental ability, language profi-
ciency, ethnic identity, gender, or religion? Does equality mean treating
everyone the same, even if this similar treatment affects people differently?
Members of minorities may find that a neutral rule, applied equally to all,
burdens them disproportionately. Instructing a class entirely in English car-
ries different consequences for students proficient in English and students
proficient in Spanish instead.

Because of its preoccupation with boundaries, law has neglected ongoing
relationships between people, and law has failed to resolve the meaning of
equality for people defined as different by the society. Both these problems
concern people who are often marginal: children, disabied persons, members
of ethnic and religious and racial minorities. Women of any background may
be neglected by legal rules, given their traditional exclusion from the public

165ee Leon Sheleff, The Bystander (Lexington, Mass_: Lexington Books, 1978); The Good
Samaritan and the Law, ed. James Ratchiffe (Garden City, N.Y.: Anchor Books, 1966).



processes for defining the rules of marriage and divorce, the workplace, and
violence, domestic or otherwise. Law has treated as marginal, inferior, and
different any person who does not fit the normal model of the autonomous,
competent individual. Law has tended to deny the mutual dependence of all
people while accepting and accentuating the dependency of people who are

" “different.” And law has relied on abstract concepts, presented as if they have

clear and known boundaries, even though the concepts await redefinition
with each use. Even the institutions of government are treated as separate
and bounded by governing legal rules. This view restrains some efforts by
government officials to respond to people’s needs. If courts, in particular, are
denied power to respond to people’s vulnerabilities, abuses of public and
private power may persist without relief.

These characteristics of law reflect the powerfu} human need to set bound-
aries in order to avoid being overwheimed by perceptions, obligations, and
connections with others. But many different sets of categories can be used to
organize the world. Anglo-American law has historically used catcgories to
assign people to different statuses. The price of these legal categories has been
borne disproportionately by the most marginal and vulnerable members of
the society. Labeling them will only hide human responsibility for their
treatment, not solve the problems of organizing perceptions and respon-
sibilities. Naming differences to distinguish people isolates those who do the
naming as well, and naming differences may deny the humanity of those who
seem different.

Moreover, the whole concept of a boundary depends on relationships:
relationships between the two sides drawn by the boundary, and relation-
ships among the people who recognize and affirm the boundary. From this
vantage point one can see that connections between people are the precondi-
tions for boundaries; the legal rules erecting boundaries between people rely
on understanding social agreements and the sense of community,t?

Once we understand the relationships that are critical to serting and
respecting boundaries, we can examine more honestly which boundaries
express and promote the kinds of relationships we know and desire. For
example, the tort rules governing automobile accidents all depend upon
relationships. The rules defining fault in terms of negligence and direct
causation express patterns of relationships between people, patterns of pre-
simed independence and bounded separatencess respected by the government
and by the people living in the community.!® The modified rule that com-
pares the negligence or fault of the two drivers embodies a conception of

7For a thoughtful exploration of the Rawed conception of boundacies as applied both to the
self and to lcgal rights, see Jennifer Nedelsky, “Law, Boundaries, and the Bounded Seif*
(University of Toronto Faculty of Law, unpublished manuscript, 1989). The development of an
individual sense of autonomy depends upon a close psychological relationship with another
person, whose presence and acts of mirroring critically conttibute to the individual’s sense of self
(see Chapter 7).

'*This faalt approach may be understood as an cffort to hold people responsible for their own
actions, and to induce people to change their behavior in anticipation of possible future faulr.
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their refationship as mutual rather than one-directional: it takes two drivers
to create an accident, and each contributes to what counts as its cause.!® The
insurance approach takes this understanding of relationships one step fur-
ther: here, the conception of relationships expands to include all members of
the driving community, who share the risk of accidents. The insurance
scheme distributes the costs of accidents throughout the group that shares
the risk, the group that contributes to the insurance pool.2? Law then ex-
presses and organizes a different sense of boundaries but retains the power
and the commitment to provide clarity and resolution to conflicts between
people that are bound to arise. The choice is not between boundaries and
connections; it is a question of what kinds of boundaries and connections to
construct and enforce. The choice is not between individualism and relation-
ships; it is a question of which kinds of relationships we should sponsor,
especially in light of the distribution of shared risks.

Similar contrasting approaches can be adopted in the legal treatment of
difference. We can treat differences as the private, internal problem of each
different person, a treatment that obviously depends on communal agree-
ments and public enforcement. We can treat differences as a function of
relationships and compare the contributions made by different people to the
costs and burdens of difference. Or we can treat differences as a pervasive
feature of communal life and consider ways to structure social institutions to
distribute the burdens attached to difference.2!

Overview of This Book

These are the issues for this book: how does and how could law treat
differences and boundaries between people? The legacy of statuses assigned
by law to differentiate people and the continuing struggles to alter that legacy

'*This contributory faulr approach more finely tunes the relationship berween fault and
liability by communicating to both patics thar they may share responsibiliry for any mectings by
accident,

Eligibility rules for insucance can provide a basis for changing the conduct and practices of
the applicant: the insurance companies can refuse to insure drivers who have repeated accidents
or whose cars fall below a specified standard of safety. Thus, the insucance route does not take
the level of accidents as a given but permits methods of trying to alter the behaviors that
contribute to it.

HTraditional legal rules governing challenges ro race and gender discrimination in fact have
barrowed from torts the notion of favh, requiring demonstration that the perpetrator caused the
harm—and (unlike the requirements of the negligence standard) actually intended jt. With
lawsuits initiated by groups of people, the law expanded in the field of employment diserimina-
tion to permit a presumption of discrimination based on statistical measures of the disparare
impact on the minority group of the defendzanes' employment pracrices, To some extent, affirma-
tive action programs, whether voluntary or court imposed, represent both correcrive action and
an insurance concept, distributing the costs of past discrimination throughout the community
rather than assigning them solely to the past victims. Sce, e.g., Kathleen Sullivan, “Sins of
Discrimination: Last Term's Affirmative Action Cases,” Harv. L. Rev. 100 (1986), 78. The focus
of this book is less on the doctrinal developments in discrimination law than on the legal
conceprions of difference.



simple sense of not fitting in while leaving the majority free to fee! unrespons-
ible for and uninvolved in the problems of difference.

Legal responses to the dilemma of difference recreate rather than resolve it.
The right to be treated as an individual ignores the burdens of group mem-
bership; the right to object to the burdens of group membership reinvokes
the trait that carries the negative meanings. Particulatly intractable versions
of the dilemma complicate decisions over medical treatment for severely
disabled persons, whether young or old. Denying them treatment that would
be available to someone less disabled, or to someone of a different age, seems
to punish on the basis of a difference beyond the person’s control. Yet
extending medical treatment, including extraordinary measures, with delib-
erate disregard of the individual’s age or disability may fulfill a principle of
neutrality at the cost of ignoring that individual’s actual situation. Since the
individual is usually unable to speak to the decision, the problem is especially
pronounced; there is no recourse to the person’s own views to help establish
a ground for respecting the individual. Similarly, decisions about housing,
education, and employment for individuals with severe mental disabilities
add to the dilemma of difference the difficulty of learning what the individ-
uals most affected would themselves want. Decisions about the treatment of
AIDS and people at risk of acquiring the AIDS virus also head directly into
the difference dilemma. Identification of people at risk exposes them to
discrimination; nonidentification puts them in danger of unwittingly catch-
ing the virus or passing it on to others.

Once we notice the difference dilemma, it is casy to see it in unexpected
places. But more intriguing than its pervasiveness, I believe, are its sources.
Why do we encounter this dilemma about how to redress the negative
conscquences of difference without reenacting it? What is, or should be, the
meaning of difference?

CHAPTER 2

Sources of Difference

Is my understanding only blindness to my own lack of
understanding?
-~Ludwig Wittgenstein, On Certainty

When you presume, you are not treating me as the person |
am; when you do not presume, you are treating me as the
persen | am in 2 minimal sense; when you recognize and
respond to the person I am, you are treating me as the person |
am in a maximal sense.

~—Elizabeth V. Spelman, “On Treating Persons as Persons”

Ditemmas of difference appear unresolvable. The risk of nonneu-
trality—the risk of discrimination—accompanies efforts both to ignore and
to recognize difference in equal treatment and special treatment. Difference
can be recreated in color or gender blindness and in affirmative action:! in
governmental neutrality and in governmentat preferences; and in discretion-
ary decisions and in formal constraints on discretion. Why does difference
seem to pose choices each of which undesirably revives difference or the
stigma or disadvantage associated with it?

First epigraph: Reprinted by permission of Basil Blackwell, Inc., from On Certainty, by
Ludwig Wittgenstein. Second epigraph: Reprinted by permission of University of Chicago Press
from “On Treating Persons as Persons,” by Elizabeth V. Spelman, Etbics 88 (1978).

'Affirmative zction programs seek to aid disadvantaged groups by giving them special treat-
ment. Some plans are voluntary, adopted by schools and employers to alter the composition of
their communities to better reflect the larger population. Some are imposed by courts or agencies
as remedies for demonstrated past discriminatory practices. A dilemma of difference may arise if
the special treatment highlights the historic differences and reintroduces stigma for those who
participate in the program; thus, minority members or white women may become stigmarized as
merely affirmative action hires, presumed unqualified without the special treatment. This result
may reflect misunderstanding of the program and 2 faulty view that the prior selection pro-
cedures were themselves free from bias, yet the risk of aggravating stigma persists. See, e.g.,
William Van Alscyne, “Rites of Passage: Race, the Supreme Court, and the Constitution,” U,
Chi. L. Rev. 46 (1978), 775, 778: affirmative action plans fail to alleviate discrimination and
instead contribute to “racism, racial spoils systems, racial competition and racial odium.”
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In this last question lies a clue to the problem. The possibility of reiterating
difference, whether by acknowledgment or nonacknowledgment, arises as
long as difference itself carrics stigma and precludes equality. Buried in the
questions about difference are assumptions that difference is linked to stigma
or deviance and that sameness is a prercquisite for equality. Perhaps these
assumptions themselves must be identified and assessed if we are 1o cscape or
transcend the dilemmas of difference. .

If to be equal one must be the same, then to be different is to be unequal or
even deviant.2 But any assignment of deviance must be made from the
vantage point of some claimed normality: a position of equality implies a
contrasting position used to draw the relationship—and it is a relationship
not of equality and inequality but of superiority and inferiority.? To be
different is to be different in relationship to someone or something else—and
this point of comparison must be so taken for granted, so much the “norm,”
that it need not even be stated.

At least five closely related but unstated assumptions underlie difference
dilemmas. Once articulated and examined, these assumptions can take their
proper place among other choices about how to treat d ifference, and we can
consider what we might do to challenge or renovate them.

Five Unstated Assumptions

First, we often assume that “differences™ are intrinsic, rather than viewing
them as expressions of comparisons between people on the basis of particu-
lar traits. Each of us is different from everyone else in innumerable ways.
Each of these differences is an implicit comparison we draw. And the com-
parisons themselves depend upon and reconfirm the selection of particular
traits as the ones that assume importance in the comparison process. An

See Carol Gilligan, “In a Different Yoice: Women's Conceptions of Sclf and Morality,”
Harvard Education Review 47 (1977), 418, 481 (1977); Audre Lorde, “Age, Race, Class and
Sex: Women Redefining Difference,” in Sister Outsider: Essays and Speeches (Trumansburg,
N.Y.: Crossing Press, 1984), pp. 114, 116, .

?S¢c Catharine MacKinnon, Feminism Unmodified: Discourses on Life and Law (Cambridge,
Mass.: Harvard University Press, 1987); and Ruth Calker, “Anti-Subordination above All: Sex,
Race, and Equal Protection,” N.Y.U. L. Rev. 61 (1986), 1003, both criticiting equal Aghts
debates for failing to focus on issues of superiority and subordination. MacKinnon charges the
debates with focusing on women's similarities and their differences from men, while treating
mazlencss as the unquestioned norm. “*Why should you have to be the same as 2 man to get what
a man gets simply because he is one? Why does maleness provide an entitlement . . . so that itis
women .. . who have to show in effect that they are men in every relevant respect?” (p. 37).
MacKinnon urges instead what she calls the “dominance approach™—which presumes that “the
question of equality . .. is at root a question of hicrarchy”——and then equal distribution of
- power (p. 40). Colker similarly views hierarchy, not difference, as the root problem: “Facially
differentiating and facially neutral policies are invidious only if they perpetuare racal ot sexual
hierarchy™ {pp. 1007--8). Both MacKinnon and Colker maintain that talk of “sameness™ or
“neutrality” obscures the hicrarchy that is already in place; therefore, climinating the hicrarchy
is the vlimate goal for movements for equality.
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assessment of difference selects out some traits and makes them matter;
indecd, it treats people as subject to categorization rather than as manifesting
multitudes of characteristics.*

Second, we typically adopt an unstated point of reference when assessing
others. Itis from the point of reference of this norm that we determine who is
different and who is normal. The hearing-impaired student is different in
comparison to the norm of the hearing student—yet the hearing student
differs from the hearing-impaired student as much as she differs from him,
and the hearing student undoubtedly has other traits that distinguish him
from other students. Unstated points of reference may express the experience
of a majority or may express the perspective of those who have had greater
access to the power used in naming and assessing others. Women are different
in relation to the unstated male norm. Blacks, Mormons, Jews, and Arabs are
different in relation to the unstated white Christian norm. Handicapped
persons are different in relation to the unstated norm of able-bodiedness or,
as some have described it, the vantage point of “Temporarily Able Persons.”s

The unstated point of comparison is not general but particular, and not
inevitable but only seemingly so when left unstated.s The unstated reference
point promotes the interests of some but not others: it can remain unstated
because those who do not fit have less power to select the norm than those
who fit comfortably within the one that prevails.

A reference point for comparison purposes is central to a notion of equal-
ity. Equality asks, equal compared with whom? A notion of equality that
demands disregarding a “difference” calls for assimilation to an unstated
norm. To strip away difference, then, is often to remove or ignore a feature
distinguishing an individual from a presumed norm—such as that of a white,
able-bodied, Christian man—but leaving that norm in place as the measure
for equal treatment. The white person's supposed compliment to a black
friend, “I don’t even think of you as black,” marks a failure to see the implicit
racism in ignoring a “difference” and adopting an unstated and potentially
demeaning point of comparison.? As historian J. R. Pole has explained,
constitutional notions of equality in the United States rest on the idea that
people are equal because they could all take one another’s places in work,
intellectual exchange, or political power if they were disassociated from their

Sec Gordon W. Allport, The Nature of Prejudice (195 4; Cambridge, Mass.: Addison-Wesley,
1958), pp. 19—-27: prejudice is founded on categorical thinking and overgeneralization.

35ec Nancy Mairs, “Hers," New York Times, July g, 1987, p. Co.

“Whites tend to cite the race of an individual only if thar person is not white, since the unstated
race is understood to be white. Marilyn Frye, The Politics of Reality: Essays in Feminist Theory
(Trumansburg, N.Y.: Crossing Press, 1583}, P- 117, comments: “As feminists we are very
familiar with the male version of this: the men write and speak and presumably, therefore, also
think as though whatever is truc of them is true of everybody. White people also speak in
universals. . . . For the most part, it never occurred to us to modify our nouns accordingly; to
our minds the people we weee writing about were people. We don't think of ourselves as white.”

7Sce Karen Russcll, “Growing Up with Privilege and Prejudice,” New York Times Magatine,

June 14, 1987, pp. 22, 24.




contexts of family, religion, class, or race and if they had the same oppot-
tunities and experiences.® This concept of cquality makes the recognition of
differences a basis for denying equal treatment, In view of the risk that
difference will mean deviance or incquality, stigmatization from difference,
once identified, is not surprising.

Third, we treat the person doing the seeing or judging as without a
perspective, rather than as inevitably seeing and judging from a particular
situated perspective. Although a person’s perspective does not collapse into
his or her demographic characteristics, no one is free from perspective, and
no one can see fully from another’s point of view.?

Fourth, we assume that the perspectives of those being judged are either
irrelevant or are already taken into account through the perspective of the
judge. This assumption is a luxury of those with more power or authority, for
those with less power often have to consider the views of people unlike
themselves. As a novelist has wryly observed, horses “have always under-
stood a great deal more than they let on. It is difficult to be sat on all day,
every day, by some other creature, without forming an opinion about them.
On the other hand, it is perfectly possible to sit all day, every day, on top of
another creature and not have the slightest thought about them whatso-
ever.” 10 Moreover, this assumption treats a person’s self-conception or world
view as unrelated to how others treat him or her.

Finally, there is an assumption that the existing social and economic
arrangements are natural and neutral. If workplaces and living arrangements
are natural, they are inevitable. It follows, then, that differences in the work
and home lives of particular individuals arise because of personal choice. We
presume that individuals are free, unhampered by the status quo, when they
form their own preferences and act upon them.!! From this view, any de-
parture from the status quo risks nonneutrality and interference with free
choice.12

These interrelated assumptions, once made explicit, can be countered with
some contrary ones. Consider these alternative starting points. Difference is
relational, not intrinsic. Who or what should be taken as the point of
reference for defining differences is debatable. There is no single, superior

LA R. Pole, The Pursuit of Equality in American History (Berkeley: University of California
Press, t978), pp. 293—94.

*See Kenneth L. Karst, “The Supreme Court, 1976 Term—Foreword: Equal Citizenship
under the Fourteenth Amendment,” Harv. L. Rev. 91 (1977}, 54 n.jo4, commenting on the
effeces of the absence of a woman justice on the Supreme Court that decided that pregnancy is
sex-neutral,

*Douglas Adams, Dirk Gently's Holistic Detective Agency (New York: Simon & Schuster,
1987), p. 4.

U1For critiques of this view, see John Elster, Sour Grapes (Cambeidge: Cambridge University
Press 1983}; Cass K. Sunstein, “Legal Interference with Private Preferences,” U. Chi. L. Rev. §1
(1986), 1119, : ’

125¢¢, e.g., Alexander M. Bickel, The Supreme Court and the ldeal of Progress (New York:
Hacper & Row, 1970). But Skelly Wright, “Professor Bickel, the Scholarly Tradition, and the
Supreme Court,” Harv. L. Rev. 84 {1971), 769, criticized the value-neutrality approach for its
insensitivity to the powerless,
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perspective for judging questions of difference. No perspective asserted to
produce “the truth” is without a situared perspective, because any statement
is made by a person who has a perspective. Assertions of a difference as “the
truth™ may indeed obscure the power of the person attributing a difference
while excluding important competing perspectives. Difference is a clue to the
social arrangements that make some people less accepted and Jess integrated
while expressing the needs and interests of others who constitute the pre-
sumed model. And social arrangements can be changed. Arrangements that
assign the burden of “differences” to some people while making others
comfortable are historical arrifacts. Maintaining these historical parterns
embedded in the status quo is not neutral and cannot be justified by the claim
that everyone has freely chosen to do so.

Let us consider the usual assumptions and these alternatives in the context
of contested legal treatments of difference. Making the usually unstated
assumptions explicit can open up debate about them and alkso reveal the
many occasions when lawyers and judges have mustered alternative views,

Assumption 1: Difference Is Intrinsic, Not a Comparison

Can and should questions about who is different be resolved by a process
of discovering intrinsic differences? Is difference something intrinsic to the
different person or something constructed by social attitudes? By posing legal
claims through the difference dilem ma, litigants and judges treat the problem
of difference as what society or a given decision-maker should do about the
“different person”—a formulation that implicitly assigns the label of differ-
ence to that person.

The difference inquiry functions by pigeonholing people in sharply distin-
guished categories based on selected facts and features. Categorization helps
people to cope with complexity and to understand one another. 13 Devising
categories to simplify a complicated world may well be an inevitable feature
of human cognition.14

When lawyers and judges analyze difference and use catey:fies to do so,
they import a basic method of legal analysis. Legal analysis, cast in a judicial
mode, typically asks whether a given situation “fits” in a category defined by
a legal rule or, instead, belongs outside it. Questions presented for review by
the Supreme Court, for example, often take the form “Is this a that?"t5 For

BGeorge Lakoff, Women, Fire, and Dangerous Things: What Categories Reveal about the
Mind {Chicago: University of Chicago Press, 1987), p. xi.

WSee Jerome S. Bruner, “Art as 2 Mode of Knowing,” in On Knowing: Essays for the Left
Hand, ed. Jerome S. Bruner (Cambridge, Mass.: Belknap Press of Harvard University Press,
1979), PP- §9, 69: “There is, perhaps, one universal troth about all forms of human cognition;
the abilicy 1o deal with knowledge is hugely exceeded by the potential knowledge contained in
man’s environment. To cope with this diversity, man’s perception, his memory, and his thought
processes early become governed by strategies for protecting his limited capacities from the
confusion of overloading. We tend to perceive things schematically, for example, rather than in
detail, or we represent a class of diverse things by some sort of averaged “typical instance.' "

135ec Martin P. Golding, Legal Reasoming (New York: Knopf, 1984), p. 104.
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example, are Jews a race? Is a contagious disease a handicap? Other ques-
tions take the form “Is doing x really doing y?” For example, is altering a
statutory guarantee of job reinstatement after matemity leave really engag-
ing in gender discrimination? Is denying unemployment benefits to someone
who left work because of pregnancy also really discriminating on the basis of
gender? As Martin Golding has explained, these may appear to be simple
factual questions with clear answers, but they are also “questions about the
application of 2 name, to which any answer is arbitrary.”’6 Edward Levi, a
leading expositor of the nature of legal reasoning, has explained the three
steps involved: “Similarity is seen between cases; next the rule of law inher-
ent in the first case is announced; then the rule of law is made applicable to
the second case. . . . The finding of similarity or difference is the key step in
the legal process.”17

Again, as critics have noted for nearly a century, these patterns of legal
analysis imply that legal reasoning yields results of its own accord, beyond
human control.?® But differences between people and between problems and
between legal concepts or precedents are statements of relationships; they
express a comparison with another person, problem, concept, or precedent.
A difference cannot be understood except as a contrast between instances, or
between a norm and an example.1? Assessing similarities and differences is a
basic cognitive process in arganizing the world; it depends on comparing a
new example with an older one. Legal analysis depends on the process of
comparing this case with other cases, a process of drawing similarities and
differences. Ann Scales has noted: “To characterize similarities and differ-
ences among situations is a key step in legal judgments. That step, however, is
not a mechanistic manipulation of essences. Rather, that step always has a

¥6lbid. See also Charles T-aylor, “Overcoming Episternology,” in After Philosophy: End or
Transformation? ed. Kenneth Batncs, James Bohman, and Thomas McCarthy {Cambridge,
Mass.: MIT Press, 1987). Taylor compares theories of knowledge that treat language as a violent

interference with reality and an obstacle to truth, and theorics of knowledge that conccive of -

emphatically self-critical reason as capable of reach ing more and more correct insights about the
world.

'7Edward Hirsch Levi, An Introduction to Legal Reasoning (Chicago: University of Chicago
Press, 1949), p. 2. But Levi also emphasizes that the rules are not fixed, and “the dassification
changes as the classification is made. The rules change as the rules are applied” (pp. 1—4).
Analysis of sameness and difference characterizes both reasoning by analogy and precedendial
reasoning. Other modes of contemporary legal reasoning include policy analysis, weighing costs
. and benefirs, and evaluating proposed action in terms of consequences.

W5ee Grant Gilmore, The Ages of American Law (New Maven, Conn.: Yale University Press,
1977}, discussing Cardoto and uncertainty; Fefix Cohen, “Ficld Theory and Judicial Logic,”
Yale LJ. 59 (1950), 138, 244—49; Joseph William Singer, “Legal Realism Now: Review of
Laura Kalman, Legal Realism at Yale: 1917~1960," Calif. L. Rev. 76 {1988}, 467; Joscph
William Singer, “The Player and the Cards: Nihilism and Legal Theory,” Yale L.J. 94 (1984), 1.
1*5ce Mary Douglas, How [nstitutions Think {Syracuse, N.Y.: Syracuse University Press,
1986}, pp. 58—59: “Itis naive to treat the quality of sameness, which characterizes members of 2
class, as if it were a quality inherent in things or as a power of recognition inherent in the
wmind. . .. Sameness is not a quatity that can be tecognized in things themselves; it is conferred
epon elements within a coherent scheme.”
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moral crux.”20 The very act of classification remakes the boundaries of the
class, moving the line to include rather than exclude this instance. Indeed,
many categories used to describe people’s differences are invented only at the
moment when summoned into the service of defining someone.2? Acknowl-
edging this means acknowledging that difference is not discovered but hu-
manly invented,

Sometimes, courts have made such acknowledgments. For example, when
asked whether Jews and Arabs are distinct races for the purposes of civil
rights statutes, the Supreme Court in 1987 reasoned that objective, scientific
sources could not resolve this question, essentially acknowledging that racial
identity is socially constructed.22 Yer, oddly, the justices then turned to
middle and late nineteenth-century notions of racial identity, prevalent when
the remedial statutes were adopted, rather than examining contemporary as-
sumptions and current prejudices. The problem for the litigants was whether
to invoke categories that had been used to denigrate them in order to obtain
legal protection, As these cases illustrate, groups that seek to challenge
assigned categories and stigma run into this dilemma: “How do you protest
a socially imposed categorization, except by organizing around the cate-
gory?”23 Moreover, a label of difference accentuates one over all other
characteristics and may well carry a web of negative associations. Percep-
tions and assessments of difference pick out the traits that do not fit comfort-
ably within dominant social arrangements, even when those traits could
easily be made irrelevant by different social arrangements or different rules
about what traits should be allowed to matter.

Legislatures on occasion demonstrate an understanding of the labeling
process that assigns some people to categories based on traits that may be
only imagined by others. The federal Rehabilitation Act forbids discrimina-
tion against handicapped persons—and also against persons perceived by
others to be handicapped.24

Some have argued that the assignment of differences in Western thought
entails not just relationships and comparisons but also the imposition of

20Ann C. Scales, “The Emergence of Feminist Jurisprudence: An Essay,” Yale L.J. 95 (1986),
1373, 138687, See Douglas, How Institutions Think, p. 63: “Institutions bestow sameness,
Sodally based analogies assign disparate items to classes and Ioad them with moral and political
content.”

215¢c lan Hacking, “Making Up People,” in Reconstructing Individualism: Autonomy, Indi-
viduality and Self in Western Thought, ed. Thomas C. Heller, Morton Sosna, and David E.
Wellbery (Seznford, Calif.: Stanford University Press, 1986), pp. 222, 22829, identifies the
process by which categories are invented as persons are assigned to them,

225¢¢ Shaare Tefila Congregation v, Cobb, 107 5.Ct. 2019 (r987); and Saint Francis College v.
Al-Khazraji, 107 $.Ct. 1022 (1987). For a thoughtful exploration of the history of the social
construction of racial identity, see Neil Gotanda, “Towards a Critique of Colorblind: Abstract
and Concrete Race in American Law™ {unpublished draft, 198+).

5teven Epstein, “Gay Politics, Ethnic IMentity: The Limits of Social Constructionism,™
Socialist Review, May—Aug. 1987, pp. 9, 19.

5ec School Board v. Arline, 107 5.Ct. 5113, 1130 (1987) (interpreting 19 U.5.C. sec. 706
[71(BJii, 794)-
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hierarchies.2S To explore this idea, we need the next unstated assumption:
the implicit norm or reference point for the comparison through which
difference is assigned.

Assumption 2: The Norm Need Not Be Stated

To treat someone as different means to accord him treatment that is
different from the treatment of someone else; to describe someone as “the
same” implies “the same as" someone else. When differences are discussed
without explicit reference to the person or trait on the other side of the
comparison, an unstated norm remains. Usually, this default reference point
is so powerful and well established that specifying it is not thought neces-
sary.2¢é

When women argue for rights, the implicit reference point used in discus-
sions of sameness and diffcrence is the privilege accorded some men—
typically, white men who are well established in the society. It is misleading
to treat the implicit norm as consisting of all men, as rhetoric for women’s
rights tends to do, for that obscures historical racial and class differences in
the treatment of men themselves. But the reference point of privileged men
can present powerful arguments for overcoming the exclusion of woten
from activities and opportunities. Reform efforts on behalf of women during
the nineteenth and twentieth centurics asserted women’s fundamental sim-
ilarities to the men who were allowed to vote, sit on juries, engage in
business, and participate in essential political and economic insttutions.
Declarations of rights in the federal Constitution and other basic legal docu-
ments used universal terms, and advocates for women's rights argued that
women fit those terms as well as privileged men did.?? Unfortunately for the
reformers, embracing the theory of “sameness” meant that any sign of

LThis has been a theme emphasized in the work of deconstructive eritics. Sce, e.g., Jacques
Derrida, “Diffdrdnce,” in Speech and Phemomena and Other Essays on Husserl's Theory of

" "Signs, trans. David Allison (Evanston, Hl.: Northwestern University Press, 1973), pp. 129—60;
Collette Guillaumin, *The Question of Difference,” trans. Helene Wenzel, in Feminist Issues 2

(1982}, 33—52; Barbara Johnson, Translator’s Foreword te Jacques Derrida, Disseminations,

trans, Barbara Johnson (Chicago: University of Chicago Press, 1981), p. viii. I feminist works,
see Alice Jardine, “Prelude: The Future of Di ffetence,” in The Future of Difference, ed. Hester
Eisenstein and Alice Jatdine (Boston: G. K. Hall 1980), pp. xxv, 100vi; Frances Olsen, “The Sex
of Law” (unpublished manuscript, 1984); Patricia Collins, “Learning from the Qutsider Within:
The Sociological Significance of Black Feminist Thought,™ Social Problems 33 (Dec. 1986), 51 4.
On critical legal theory, see Duncan Kennedy, “Form and Substance in Private Law Adpudica-
tion,™ Harv. L. Rev. 89 {1976), 1685; Pierre Schlag, “Cannibalistic Moves: An Essay on the
Metamorphasis of the Legal Distinction,” Stan. L. Rev. 40 (r988), 929,

2¢Donald A. Schon, The Reflective Practitioner: How Professionals Think in Action (New
York: Basic Books, 1983), p. 53, quotes Geoffrey Vickers: “We can recognize and describe
deviations from a norm very much more dearly than we can deseribe the norm itself,”

*7E.g., Bradwell v, State, 83 US. 130 (1872) (Myra Beadwell arguing unsuccessfully that the
pivileges and immunities clause protected her from gender bias in rules governing admission to
the bar); and United States v. Susan B. Anthony, transcript of 1872 argument following
Anthony’s arrest for illegally voting, reprinted in Feminism: The Essential Historical Writings,
ed. Miniam Schneir (New York: Vintage Books, 1972), Pp- 132~36.
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difference between women and the men used for comparison could be used to
justify treating women differently from those men.

A prominent “difference™ assigned to women, by implicit comparison with
men, is pregnancy—especially pregnancy experienced by women working
for pay outside their homes. The Supreme Court’s treatment of issues con-
cerning pregnancy and the workplace highlights the power of the unstated
norm in analyses of problems of difference. In 1975 the Court accepted an
appeal to a male norm in striking down a Utah statute that disqualified 2
woman from receiving unemployment compensation for a specified period
surrounding childbirth, even if her reasons for leaving work were unrelated
to the pregnancy.28 Although the capacity to become pregnantis a difference
between women and men, this fact alone did not justify treating women and
men differently on matters unrelated to pregnancy. Using men as the norm,
the Court reasoned that any woman who can perform like a man can be
treated like a man. A woman could not be denied unemployment compensa-
tion for different reasons than a man would.

What, however, is equal treatment for the woman who is correctly identi-
fied within the group of pregnant persons, not stmply stereotyped as such,
and temporarily unable to work outside the home for that reason? The Court
first grappled with these issues in two cases that posed the question of
whether discrimination on the basis of pregnancy—that is, employers’ denial
of health benefits—amounted to discrimination on the basis of sex. In both
instances the Court answered negatively, reasoning that the employers drew

~ a distinction not on the forbidden basis of sex but only on the basis of

pregnancy; and since women could be both pregnant and nonpreghant, these
were not instances of sex discrimination.2? Only from a point of view that
regards pregnancy as a strange occurrence, rather than an ongoing bodily
potential, would its relationship to female experience be made so tenuous;
and only from a vantage point that regards men as the norm would the
exclusion of pregnancy from health insurance coverage seem unproblematic
and free from gender discriminarion.

Congress responded by enacting the Pregnancy Discrimination Act, which
amended Title VII (the federal law forbidding gender discrimination in
employment) to include discrimination on the basis of pregnancy within the
range of impermissible sex discrimination.30 Yet even under these new statu-
tory terms, the power of the unstated male norm persists in debates over the
definition of discrimination. Indeed, a new question arose under the Preg-
nancy Discrimination Act: if differential treatment on the basis of pregnancy
is forbidden, does the statute also forbid any state requirement for pregnancy

2¥The case was decided on due process grounds. See Turner v. Department of Employment,
scc. 423 1.5, 44 {1975) (per curiam); see also Cleveland Board of Educ. v. LaFleur, 414 US. 632
{x974) {invalidating a local school board rule requiring pregnant teachers to take unpaid
maternity leaves as a violation of due process).

2%5¢e General Electric Co. v. Gilbert, 429 U.S. 125 (1976} [Title VI); Geduldig v. Aiello, 417
US. 484 (1974} (equal protection).

YPub. L. No. 95-555, 92 Stat. 2076 (1978} {codified at 42 U.5.C. sec. 2000e [kifro82]).
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or maternity leaves—which are, after all, distinctions drawn on the basis of
pregnancy, even though drawn to help women?

A collection of employers launched a lawsuit in the 1980s arguing that
even favorable treatment on the basis of pregnancy violated the Pregnancy
Discrimination Act. The employers challenged a California statute that man-
dated a limited right to resume a prior job following an unpaid pregnancy
disability leave.3! The case—California Federal Savings & Loan Association
v. Guerra, which became known as “Cal/Fed”32—in a real and painful sense
divided the community of advocates for women's rights. Writing briefs on
opposing sides, women’s tights groups went public with the division. Some
maintained that any distinction on the basis of pregnancy—any distinction
on the basis of sex—would perpetuate the negative stereotypes long used to
demean and exclude women. Others argucd that denying the facts of preg-
nancy and the needs of new mothers could only hurt women; treating women
like men in the workplace violated the demands of equality. What does
equality demand-—treating women like men, or treating women specially?

What became clear in these arguments was that a deeper problem had
produced this conundrum: a work world that treats as the model worker the
traditional male employee who has a full-time wife and mother to care for his
home and children. The very phrase “special treatment,” when used to
describe pregnancy or maternity leave, posits men as the norm and women as
different or deviant from that norm. The problem was not women, or
pregnancy, but the effort to fit women’s experiences and needs into categories
forged with men in mind.33

The case reached the Supreme Court. Over a strenuous dissent, a majority
of the justices reconceived the problem and rejected the presumption of the
male norm which had made the case seem like a choice between “equal
treatment” and “special treatment.” Instead, Justice Marshall’s opinion for
the majority shifted from a narrow workplace comparison to a broader
comparison of men and women in their dual roles as workers and as family
members, The Court found no conflict between the Pregnancy Discrimina-
tion Act and the challenged state faw that required qualificd reinstatement of
women following maternity leaves, because “California’s pregnancy dis-
ability leave statute allows women, as well as men, to have families without
losing their jobs.” The Court therefore construed the federal law to permit
states to require that employers remove barriers in the workplace that would

31 California Fair Employment and Housing Act, Cal. Gov't Code Ann. sec. 12945 {bj(z)}{West
1980),

32107 5.Ct. 683 (1587).

135¢e generally Lucinda M. Finley, “Transcending Equality Theory: A Way Out of the
Maternity and the Workplace Debzte,” Colum. L. Rev. 86 (1986), 1118; Nadine Taub and
Wendy W. Williams, “Will Equality Require More than Assimilation, Accommodation, or
Separation from the Existing Social Structure?" Rutgers L. Rev./Civ. Rts. Devs. 37 (1985), 825.
Several scholars have demonstrated the pull of unstated norms in the context of employment
and public regularion. See Jack M. Beermann and Joseph William Singer, “Baseline Questions in
Legal Reasoning: The Example of Property in Jobs,” Ga. L. Rev. 23 {1989}, 911; Cass Sunstein,
“Lochner’s Legacy,” Columt. L. Rev. 87 {1987), 873.
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disadvantage pregnant people compared with others. Moreover, reasoned
the majority, if there remains a conflict between a federal ban against sex-
based discrimination and a state law requiring accommodation for women
who take maternity leaves, that conflict should be resolved by the extension
to men of benefits comparable to those available to women following mater-
nity or pregnancy leaves.34 Here, the Court used women’s experiences as the
benchmark and called for treating men equally in reference 1o women, thus
reversing the usual practice. The dissenters, however, remained convinced
that the federal law prohibited preferential treatment on the basis of preg-
nancy; they persisted in using the male norm as the measure for equal
treatment in the workplace.3$ _

There remains 2 risk of using the child-rearing couple as a new unstated
reference point and failing them to recognize the burdens of workers who
need accommodation to care for a dependent parent or to take care of some
other private need. A new norm may produce new exclusions and assign the
status of “difference” to still someone else. Unstated references appear in
many other contexts. The assumption of able-bodiedness as the norm is
manifested in architecture that is inaccessible to people who use wheelchairs,
canes, or crutches to get around. Implicit norms often work subtly, through
categories manifested in language. Reasoning processes tend to treat catego-
ries as clear, bounded, and sharp edged; a given item cither fits within the
category or it does not. Instead of considering the entire individual, we often
sclect one characteristic as representative of the whole. George Lakoff has
illustrated this phenomenon with the term “mother.” Although “mother”
appears to be a general category, with subcategories such as “working
mother” and “unwed mother,” the very need for modifying adjectives dem-
onstrates an implicit prototype that structures expectations about and valua-
tions of members of the general category, yet treats these expectations and
valuations as mere reflections of reality.3¢ If the general category is religion
but the unstated prototype is Christianity, a court may have trouble recogniz-
ing as a religion a group lacking, for example, a minister.37 _

Psychologist Jerome Bruner wrote, “There is no seeing without looking,
no hearing without listening, and both looking and listening are shaped by
expectancy, stance, and intention.”8 Unstated reference points lie hidden in

107 5.Ct. at 694, 695.

135ce 107 5.Cr. at 698 (White, }., dissenting).

365ec Lakotf, Women, Fire, and Dangerous Things, pp. 19-84.

¥7We tend to think metaphorically, allowing one concept to stand for znother, or synec-
dochically, letting a part stand for 2 whole. These ways of thinking often obscure understanding
either becaese they keep us from focusing on aspects of a thing that are inconsistent with the
metaphor we choose, or because we fail to remember that we have made the substitution. See
Howard Gardner, The Mind'’s New Science: A History of the Cognitive Revolution {New York:
Basic Books, 1985), pp. 372-73: George Lakoff and Mark Johnson, Metaphors We Live By
(Chicago: University of Chicago Press, 1980), PP- 10—13, 35-—40; Judgment under Uncereainty:
Heuristics and Biases, ed. Daniel Xahneman, Paul Slovic, and Amos Tversky {(New York:
Cambridge University Press, 1981), pp. 23~98.

Merome S. Bruner, Actual Minds, Possible Worlds {Cambridge, Mass.: Harvard University
Press, 1986), p. 110, paraphrasing Robert Woodworth. Similarly, Albert Einstein said, “Itis the
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legal discourse, which is full of the language of abstract universalism. The
U.5. Constitution, for example, included general language to describe per-
sons protected by it, even when it excluded black slaves and white women
from its intended reach.?® Legal language secks universal applicability, re-
gardless of the particular traits of an individual, yet abstract universalism
often “takes the part for the whole, the particular for the universal and
essential, the present for the eternal."40 Legal reasoning fecls rational, ac-
cording to one theorist, when “particular metaphors for categorizing like-
ness and difference in the world have become frozen, or institutionalized as
common sense.”4! Making explicit the unstated points of reference is the first
step in addressing this problem; the next is challenging the presumed neu-
trality of the obsetver, who in fact sees inevitably from a situated perspective.

Assumption 3: The Observer Can See without a Perspective

This assumption builds on the others. Differences are intrinsic, and anyone
can see them; there is one true reality, and impartial observers can make
judgments unaffected and untainted by their own perspective or expert-
ence.*2 The facts of the world, including facts about people’s traits, are
knowable truly only by someone uninfluenced by social or cultural situa-
tions. Once legal rules are selected, regardless of prior disputes over the rules
themselves, socicty may direct legal officials to apply them evenhandedly and
to use them to discover and categorize events, motives, and culpability as
they exist in the world. This aspiration to impartiality in legal judgments,
however, is just that—an aspiration, not a description. The aspiration even
risks obscuring the inevitable perspective of any given legal official, or of
anyone clse, and thereby makes it harder to challenge the impact of perspec-
tive on the selection of traits used to judge legal consequences.

The ideal of objectivity itself suppresses the coincidence between the view-
points of the majority and what is commonly understood to be objective or
unbiased. For example, in an employment discrimination case the defendant,
a law firm, sought to disqualify Judge Constance Baker Motley from sitting
on the case because she, as a black woman who had once represented
plaintiffs in discrimination cases, would identify with those who suffer race

l

theory which decides what we can observe” (quoted in Daniel Bell, The Coming of Post-
Industrial Society: A Venture in Social Forecasting [New York: Basic Books, r973], p. 9).

3*Nancy Cott, *Women and the Constitution” (unpublished paper). Cott notes that only the
post—Civil War amendments introduce the particularizing language of race and gender, attempr-
ing to secure actual universal reach where the previous universal language of the Constitution
had not intended to do so.

*Carol C. Gould, “The Woman Question: Philosophy of Liberation and the Liberation of
Philosophy,” in Women and Philosophy: Toward a Theory of Liberation, ed. Carol C. Gould
and Marx Wartofsky (New Yock: Putnam, 1976},

“1Gary Pellar, “The Metaphysics of American Law,” Calif. L. Rev. vol. 73 (1985), 11571,
1136,

“5151': Alison Jaggat, Feminist Politics and Human Nature (Totowa, N.J.: Rowman & Al-
lenheld, 1983), p. 356.
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or sex discrimination. The defendant assumed that Judge Motley’s personal
identity and her past political work had made her different, lacking the
ability to perceive without a perspective. Judge Motley declined, however, to
recuse herself and explained: “If background or sex or race of each judge
were, by definition, sufficient grounds for removal, no judge on this court
could hear this case, or many others, by virtue of the fact that all of them
were attorneys, of a sex, often with distinguished law firm or public service
backgrounds,3

Because of the aspiration to impartiality and the prevalence of universalist
language in law, most observers of law have been reluctant to confront the
arguments of philosophers and psychologists who challenge the idea that
observers can see without a perspective.*4 Philosophers such as A. J. Ayer
and W. V. Quine note that although we can alter the theory we use to frame
our perceptions of the world, we cannot see the world unclouded by precon-
ceptions.*S What interests us, given who we are and where we stand, affects
our ability to perceive.46

“3Blank v. Sullivan & Cromwell, 418 F. Supp. 1 (5.D. N.Y. 1975); accord Commoenwealth v.
Local Union 542, Incl Union of Operating Eng'rs, 388 F. Supp. r1s (E.D. Pa. 1974) (Higgin-
botham, J.) (denying defendant’s motion to disqualify the judge from 2 race discrimination case
because of the judge’s racial identity as a black person). Judge Higginbotham noted that “black
lawyers have litigated in federal courts almost exclusively before white judges, yet they have not
urged the white judges should be disqualified on matters of race relations (id. at 177h

*!5cience shares both this aspiration of impartiality and the preference for universalist
language. See, e.p., Karl Popper, Realism and the Aim of Science, ed. W, W, Bartley It (Totowa:
Rowman and Lirtdeficld, 1983). Popper stated his view of the aspiration frankly: “It is the 2im of
science to find satisfactory explanations,” and such explanations should be “in terms of testable
and falsifable universal Taws and initial conditions” (pp. 132, 134). However, considerable
critical attention has focused on the aim of science to derive impartial universal laws from
objective observations. For instance, Paul Feyerabend, A gainst Method, rev. ed. (London: Verso,
1988} challenges the notion of objective observations, arguing that all facts are value-laden or
“contaminated.” And Thomas Kuhn's seminal book The Structure of Scientific Revolutions, 1d
ed. (Chicago: University of Chicago Press, 1970} calls into question the impartialiry of scientific
endeavors. Kuhn demonstrates that competing scientific theories are usually incommensurable;
therefore, there is often no logical or objective basis for choosing between them. This suggests
that something other than logic plays a significant part in charting the course science pursues.
Bringing a different angle to the critique of science, Evelyn Fox Keller, Reflections on Gender and
Science (New Haven, Conn.: Yale University Press, 1985), argues that the aspiration of science
to generate universal laws in an impartial fashion reflects not merely a search for truch. She
maintains that the quest for objectivity and universality is largely a projection onto science of 2
need to dominate and control the world.

*SA. J. Ayer, Philosophy in the Tiwentieth Century (New York: Random House, 1982}, p. 157;
W. V. Quine, Onrological Relativity and Other Essays {New York: Columbia University Press,
£969). See also Thomas Nagel, The View from Nowhere (New York: Oxford University
Press, 1986); Hilary Putnam, Reason, Truth, and History (New York: Cambridge University
Press, 1981); William James, Psychology {New York: Holt, 1892). The idea is even more
pronounced in Kuhn, Structure of Scientific Revolutions, pp. 13—15; Kuhn argues thar scientific
inquiry bas pursved truth within a paradigm of rational organizarion of fact gathering that is so
taken for granted that it restricts the scientists’ vision according to its own premises.

*William James, On Some of Life’s Ideals: A Certain Blindness in Human Beings {New York:
Hole, 1900; rpt. Foleroft, Pa.: Folcroft Library Editions, 1974); Luce Irigaray, Ethiquee de la
différence sexuelle (Rotterdam: Erasmus Universiteit Rotrerdam, 1987}, pp. 19—10, quoted in
Stephen Hearh, “Male Feminism,™ in Men in Feminism, ed. Alice Jardine and Paul Smith (New
York: Methuen rg87): “I will never be in a man’s place, 2 man will never be in mine. Whatever




The impact of the observer's unacknowledged perspective may be crudely
oppressive. When a municipality includes a nativity creche in its annual
Christmas display, the majority of the community may perceive no offense to
non-Christians in the communiry. If the practice is challenged in court as a
violation of the Constitution’s ban against establishment of religion, a judge
who is Christian may also fail to sec the offense to anyone and merely
conclude, as the Supreme Court did in 1984, that Christmas is a national
holiday.47 Judges may be peculiarly disabled from perceiving the state's
message about a dominant religious practice because judges are themselves
often members of the dominant group and therefore have the luxury of
secing their perspectives mirrored and reinforced in major social and politi-
cal institutions. Similacly, members of a racial majority may miss the impact
of their own race on their perspective about the race of others.4®

The power of unacknowledged perspectives permeated a recent Supreme
Court analysis of the question of whether a federal statute exempting re-
ligious organizations from rules against religious discrimination in employ-
ment decisions violates the establishment clause of the First Amendment, A
majority for the Court endorsed this legislative grant of discretion to re-
ligious organizations, and rejected a discharged employee’s claims that such
accommodation of religion unconstitutionally promotes religious organiza-
tions at the price of individual religious liberty. The majority reasoned that
the preference for religion was exercised not by the government but rather by
the church.4? Here, the justices suggested that the government could remain
necutral even while exempting religious organizations from otherwise univer-
sal prohibitions against discriminating on the basis of religion in employ-
ment decisions.

Justice Sandra Day O’Connor pointed out in her concurring opinion that
allowing a private decision-maker to use religion in employment decisions
inevitably engaged the government in that discrimination. For her, the ques-
tion for the Court was how an “objective observer” would perceive a govern-
ment policy of approving such religion-based employment decisions. She
challenged the justices in the majority to admit that the law was not neutral
and to explore the meaning of this nonneutrality to someone not involved in
the dispute. The aspiration to impartiality infuses her analysis, yet the mean-
ing of objectivity almost dissolves in application: “To ascertain whether the
statute [exempting religious organizations from the ban against religious

the possible identifications, one will never exactly occupy the place of the other—they are
irreducible the one to the other.”

*"Lynch v. Donnolley, 465 U.S. 668 (1984). Subsequently, the Court has emphasized that
context matters in the assessment of establishment clause chaflenges to public displays of a
créche. Sec County of Allegheny v. American Civil Liberties Union, 109 5.Ct. 1086 (1989).

*35¢e Charles R. Lawrence IlI, “The Id, the Ego, and Equal Protection: Reckoning with
Unconscious Racism,” Stan. L. Rev. 19 (1987), 317, 380.

*35ee Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints v.
Amos, 107 5.Ct. 28612, 1869 n.15 {1987). The case arose in the context of nonproht religious
activities.
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discrimination in employment] conveys a message of endorsement, the rele-
vant issue is how it would be perceived by an objective observer, acquainted
with the text, legislative history, and implementation of the statute.”so

What could “objective” mean here? First, it acknowledges the limited
perspective of the government representatives. Second, it rejects the view-
point of the religious group as too biased or embedded in the problem.51 So
at a minimum, “objective™ means “free from the biases of the litigating
parties.” But is there anyone who has no perspective on this issue? Justice
O’Connor described a judge as someone capable of flling the shoes of the
“objective observer,” yet she acknowledged that she was answering from her
own perspective: “In my view the objective observer should perceive the
government action as an accommodation of the exercise of religion rather
than as a government endorsement of religion.”52 Although at other times,
Justice O'Connor has indicated a sensitive awareness of perspectives other
than her own, here she failed to consider that no one can achieve a perspec-
tive free from a pacticular viewpoint. Her conclusion in this case—Ilike her
rejection of a religious-freedom challenge to a military regulation punishing
servicemen for the wearing of religious headgears3—did not consider the
possibility that her own perspective matches the perspective of a majority
group and neglects the perspective of a minority. The comfort of finding one’s
perspective widely shared does not make it any less a perspective, especially
in the face of evidence that other people percetve the world from a different
perspective.

Justice Antonin Scalia’s dissenting opinion in an affirmative action case
reveals both considerable shrewdness about the effect of the observer’s hid-
den perspective and surprising unawareness about the impact of his own petr-
spective. He predicted that the majority’s approval of an affirmative action
employment plan would lead many employers to engage in voluntary af-
firmative action plans that employ only minimally capable employees rather
than risk litigation challenging their employment practices as discrimina-
tory: “This situation is more likely to obtain, of course, with respect to the
least skilled jobs—perversely creating an incentive to discriminate against
precisely those members of the nonfavored groups least likely to have prof-
ited from socictal discrimination in the past.”5* Justice Scalia thus implied,

$95¢¢ id. at 2874 (O'Connor, }., concurring).

SICL William James (On Some of Life’s Ideals, p. 6): “The subject judged knows a part of the
world of reality which the judging spectator fails to see, knows more while the spectator knows
less; and, wherever there is conflict of opinion and difference of vision, we are bound to believe
that the truer side is the side that feels the more, and not the side thar feels the less.™”

32107 5.Ct. at 2875 (O"Connor, |., concurring) (emphasis added).

$35¢¢ Goldman v. Weinberger, 106 5.Ct. 1310 (1986) (rejecting claim by an Orthodox Jew,
serving as milicary psychologist, of a religious exemption from Air Force dress regulations ta
permit him to wear 2 yarmulke); Frank 1. Michelman, “The Supreme Court, 1985 Term—
Foreword: Traces of Self-Governance,” Harv. L. Rev. too (1986), 1.

$Johnson v. Transportation Agency, 107 5.Ct. 1442, 1475 (1987) {Scalia, ], dissenting)
(original emphasis),
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without quite saying, that the perspective of the justices had influenced their
development of a rule promoting affirmative action plans in a serting that
could never touch members of the Court or people like them.5$

Yet in another respect his opinion manifests, rather than exposes, the
impact of the observer’s perspective on the observed. He provided a generous
and sympathetic view of the male plaintiff, Johnson, but demonstrated no
comparable understanding of Joyce, the woman promoted ahead of him; his
description of the facts of the case offered more details about Johnson's
desires and cfforts to advance his career. In effect, Justice Scalia tried to
convey Johnson's point of view that the promotion of Joyce represented
discrimination against jJohnson.5¢ Unlike the majority of the court, Justice
Scalia provided no description of Joyce's career aspirations and her efforts to
fulfill them; he thus betrayed a critical lack of sympathy for those most
injured by social discrimination in the past.>7 Most curious was his apparent
inability to imagine that Joyce and other women working in relatively un-
skilled jobs are, even more so than Johnson, people “least likely to have
profited from societal discrimination in the past.”$8 Operating under the
apparent assumption that people fall into one of two groups—women and
blacks on the one hand; white, unorganized, unaffluent, and unknown per-
sons on the other’®—Justice Scalia neglected the women who have been
politically powerless and in need of the Court’s protection. Although his
opinion revcals that the Court may neglect the way it protects professional
jobs from the affirmative action it prescribes for nonprofessionals, he himself
remained apparently unaware of the effects of his own perspective on his
ability to sympathize with some persons but not others.

A classic instance of unselfconscious immersion in a perspective that
harms others appears in the Supreme Court’s majority opinion in Plessy v.
Ferguson,5° which upheld the rationale of “separate but equal” in rejecting a
challenge to legislated racial segregation in public railway cars. This is the
decision ultimately overturned by the Court in Brown v. Board of Educa-
tion.é! A majority of the Court reasoned in Plessy that if any black people felt
that segregation stamped them with a badge of inferiority, “itis not by reason

$3Justice Scalia ignored, howerver, the calls for diversifying the judiciary. See, c.g., Charles
Halpern and Ann MacRory, “Choosing Judges,” New York Times, July 1, 1979, p. E21.
$65ee 307 5.CU at 1468 (Scalia, J., dissenting).
$7Paul Brest, “The Supreme Court, 1975 Term-~Foreword: In Defense of the Antidiscrimina-
tion Principle,” Harv. L. Rev. 90 (1976), 1, 39—42, 5354, argues that the claims of those who
have suffered because of patterns of discrimination deserve priority over the claims of those who
have suffered by the vagaries of fate.
38307 S.Ct. at 1475 (Scalia, J., dissenting) {original emphasis).
395ee id. at 1476: “The irony is that these individuals [the Johnsons of the country]—
predominantly unknown, unaffluent, unorganized——suffer this injustice at the hands of a Court
fond of thinking itsclf the champion of the polincally impotent.”
9163 US. 537 {1896).
*t347 US. 483 {r934).
« 62163 U.S.arssr.
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of anything found in the [legislation], but solely because the colored race
chooses to put that construction upon it."é2

Homer Plessy's attorney had urged the justices to imagine themselves in
the shoes of a black person: “Suppose a member of this court, nay, suppose
every member of it, by some mysterious dispensation of providence should
wake to-morrow with a black skin and curly hair... and in traveling
through that pordon of the country where the ‘Jim Crow Car’ abounds,
should be ordered into it by the conductor. It is easy to imagine what would
be the result. . ., What humiliation, what rage would then fill the judicial
mind!"63 But the justices in the Court’s majority in 1896 remained unper-
suaded and, indeed, seemed unable to leave the perspective of a dominant
group even when they offered their own imagined shift in perspectives. They
posed the hypothetical situation of a state legislature dominated by blacks
which adopted the same law commanding racial segregation in railway cars
that was then before the Court. The justices reasoned that certainly whites
“would not acquiesce in {the] assumption™ that this law “relegate[d] the
white race to an inferior position.”64 Even in their effort to imagine how they
would feel if the racial situation were reversed, the justices thereby man-
ifested their viewpoint as members of a dominant and powerful group, which
would never feel stigmatized by segregation.

Demonstrating that it was not impossible at that time to imagine a per-
spective other than that of the majority, however, Justice John Harlan dis-
sented. He declared that the arbitrary separation ol the races amounted to “a
badge of servitude wholly inconsistent with the civil freedom and the equal-
ity before the law.” He specifically rebutted the majority’s claim about the
meaning of segregation: “Everyone knows that the statute in question had its
origins in the purpose, not so much to exclude white persons from railroad
cars occupied by blacks, as to exclude colored people from coaches occupied
by or assigned to white persons.”65

Justices to this day often fail to acknowledge their own perspective and its
influence in the assignment of difference in relation to some unstated norm.
Veiling the standpoint of the observer conceals its impact on our perception
of the world.56 Denying that the observer’s perspective influences perception
leads to the next assusnption: thar all other perspectives are either pre-
sumptively identical to the observer’s own or do not martter.

> .

63Brief for the Plaintiff, Plessy v. Ferguson, reprinted in Civil Rights and the American Negro:
A Documentary History, ed. Alpert B. Blaustein and Robert L. Zangrando (New York: Wash-
ingron Square Press, 1968), pp. 298, 303—4.

€4563 US. at g51.

$51d. at 537, 561, 557

$5 Another instance of this assumption in Supreme Court jurisprudence appears in its treat-
ment of the Fourth Amendment, where the perspectives of police officers and victims of crime
provide the presumed starting point in assessing alleged violations of the guarantee against
unwarranted scarches or seizures. See Tracey Maclin, “Constructing Fourth Amendment Princi-
ples from the Government Perspective: Whose Amendment Is It, Anyway?” Amer. Crim. L. Rev.
15 {1988}, 669.
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Assumption 4: Other Perspectives Are Irrelevant

In her short story “Meditations on History,” Sherley Ann Williams illus-
trates how people can assume that their perspective is the truth, ignore other
perspectives, and thereby miss much of what is going on. In the story a
pregnant slave woman waits to be hanged for running away from her master
and killing a white man. The owner has confined her in detention until her
baby is born; then he will take the baby, to make up for the loss of his grown
slave. A white man who is writing a book about managing slaves interviews
the slave woman and seems satisfied that he is able to understand her. He
concludes that she is basically stupid and confused; he grows especially
irritated as she bums and sings during their interview, never considering that
she is in this way communicating with other slaves about a rescue plan.
When she escapes, with the help of her friends, the writer is baffled; he never
comes to understand how incomplete was his understanding of her.67

Many peopie who judge differences in the world reject as irrelevant oc
relatively unimportant the experience of “different people.” William James
put it this way: “We have seen the blindness and deadness to each other
which are our natural inheritance.”68 People often use stereotypes as though
they were real and complete, thereby failing to see the complex humanity of
others. Stereotyped thinking is one form of the failure to imagine the perspec-
tive of another. Glimpsing contrasting perspectives may alter assumptions
about the world, as well as about the meaning of difference.

When judges consider the situation of someone they think is very much
unlike themselves, there is a risk that they will not only view that person’s

plight from their own vantage point but also fail to imagine that there might
be another vantage point. When a criminal defendant charged racial discrim-
ination in the administration of the death penalty in Georgia's criminal
justice system, the Supreme Court split between those justices who treated
alternative perspectives as irrclevant and those who tried to imagine them.
The defendant’s lawyer submitted a statistical study of over 2,000 murder
cases in Georgia during the 1970s, and the Court assumed it to be valid.
According to the study, a defendant’s likelihood of receiving the death sen-
tence corrclated with the victim's race and, to a lesser extent, with the
defendant’s race: black defendants convicted of killing white victims had the
greatest likelihood of receiving the death penalty, and defendants of either
race who killed black victims had considerably less chance of being sentenced
to death. A majority of the Court concluded that even taking this evidence as

true, the defendant had failed to show that the decision-makers in his case:

had acted with a discriminatory purpose.$?

¢’Sherley Ann Williams, “Meditations on History,” in Midright Birds: Stories by Contempo-
rary Black Women Writers, ed. Mary Helen Washington (Garden City, N.Y.: Anchor Books,
1980}, p. z00. '

#*]ames, “What Makes a Life Significant,” in On Some of Life’s Ideals, pp. 49, 81. | want to
acknowledge here that “blindness” as a metaphoric concept risks stigmatizing people who are
visually impaired.

McCleskey v. Kemp, 107 5.Ct. 1756, 1766 n.7. {(1987). The Court noted that it had

67

Moteover, reasoned Justice Lewis Powell for the majority, recognizing the
defendant’s claim would open the door “to claims based on unexplained
discrepancies that correlate to membership in other minority groups, and
even to gender” or physical appearance. This argument, perthaps meant in
part to trivialize the charge of race discrimination by linking it with physical
appearance,’? implied that discrepancies in criminal sentences are random
and too numerous to control. This formulation took the vantage point of
such decision-makers as the reviewing court and the jury but not the perspec-
tive of the criminal defendant. Scholars of discrimination law have argued
that the effect of discrimination on minorities is the same whether or not the
majority group members intended it.7!

What would happen if the Court in a case like this considered an alterna-
tive perspective? Justice William Brennan explored this possibility in his
dissent. Perhaps knowing that neither he nor many of his readers could fully
grasp the defendant’s perspective, he tried to look through the eyes of the
defense attorney who is asked by Warren McCleskey, the black defendant in
the case, about the chances of a death sentence. Adopting that viewpoint,
Justice Brennan concluded that “counse] would feel bound to tell McCleskey,
that defendants charged with kilting white victims in Georgia are 4.3 times as
likely to be sentenced to death as defendants charged with killing blacks . . .
[and] there was a significant chance that race would play a prominent role in
determining if he lived or died.” Moreover, he wrote, “enhanced willingness
to impose the death sentence on black defendants, or diminished willingness
to render such a sentence when blacks are victims, reflects a devaluation of
the lives of black persons.” Under these circumstances, he concluded, the
judicial system had, in fact, considered race and produced judgments “com-
pletely at odds with [the] concern that an individual be evaluated as a unique
human being.”72

To the majority’s fear of widespread challenges to all aspects of criminal
sentence Justice Brennan responded: “Taken at its face, such a statement
seems to suggest a fear of too much justice. . . . The prospect that there may
be more widespread abuse than McCleskey documents may be dismaying,

permitted statistical evidence of discrimination in the contexts of jury venire selection and Title
VII violations because “in those cases, the statistics relate to fewer and fewer entities, and fewer
variables are relevant to the challenged decisions™ (id. at 1768).

7 Appearance discrimination may not, in fact, be trivial; for it may disguise racial, ethnic, or
gender discrimination, or it may encode other forms of stereotypic and prejudicial thinking. See
Note, “Facial Discrimination: Extending Handicap Law to Employment Discrimination on the
Basis of Physical Appearance,” Harv. L. Rev. 100 (1587), 2033, 2051.

715cc Laweence, “The Id, the Ego, and Equal Protection,” pp. 352—51; 2nd Alan D. Freeman,
“Antidiscrimination Law: A Crincal Review,” in The Politics of Law: A Progressive Critigue,
ed. David Kairys (New York: Pantheon Books, 1982), pp. 96—116.

72507 5.Ct. at 1781 (Biknnan, |, dissenting); id. ar 1790; accord at 1806 (Stevens, I,
dissenting). Justice Blackmun argued that evert discrimination is especially pernicious in the
criminal justice system because it is 2 stimulant to that race prejudice which is an impediment to
securing to [black citizens] that equal justice which the law aims to secure to all octhers” {id. at
1795, Blackmun, J., dissenting) (quoting Strauder v. Western Virginia, 100 US. 303, 308
[1880}); id. at 1790.




but it does not justify complete abdication of our judicial role.”73 To the
majority of the Court, acknowledging discrimination in this case looked like
a management problem for the courts rather than a means of reducing
potential injustices suffered by defendants.74

Randall Kennedy has emphasized still another perspective deflected by the
majority, the perspective of the black communities “whose welfare is slighted
by criminal justice systems that respond more forcefully to the killing of
whites than the kitling of blacks.” In this view, black communities are denied
equal access to a public good: punishment of those who injure members of
that community. Taken seriously, this perspective could lead to the execution
of more black defendants who have killed black victims. Kennedy concludes
that “race-based devaluations of human life constitute simply onc instance of
a universal phenomenon: the propensity for persons to sympathize more
fully with those with whom they can identify.”?$

It may be impossible to take the perspective of another completely, but the
effort to do so can help us recognize that our own perspective is partial.
Searching especially for the viewpoint of minorities not only helps those in
the majority shake free of their unstated assumptions but also helps them
develop a better normative sense in light of the experience of those with less
power.76¢ Members of minority groups have often had to become conversant
with the world view of the majority while also trying to preserve their own.
W. E. B. Du Bois’s famous statement in his Souls of Black Folk describes that
effort: “It is a peculiar sensation, this double-consciousness, this sense of
always looking at onc’s sclf through the eyes of others, of measuring one’s
soul by the tape of the world that looks on in amused contempt and pity. One
ever feels his twoness—an American, a Negro.”77 More recently, Bell Hooks
explained her perception of how she and other women of color came to
understand the world: “Living as we did—on the edge—we developed a
particular way of seeing reality. We looked both from the outside in and from
the inside out. We focused our attention on the center as well as on the
margin. We understood both.””® Works of fiction have often powerfully
evoked the multiple worlds inhabited by members of minorities and thereby
helped to convey the partiality of even a majority world view that presents
itself as the one reality.”?

T 7Id, at 179-1.
74The courts tended to take the perspective of law enforcement officials rather than defen-
dants in criminal cases. See Madhlin, “Constructing Fourth Amendment Principles.”

" 7SRandall Kennedy, “McCleskey v. Kemp: Race, Capital Punishment, and the Supreme

Court,” Harv. .. Rev. 1o1 (1938}, 1388—95.

765¢ce Mari Marsuda, “Looking to the Bottom: Critical Legal Studies and Repacations,” 22
Harv. C.R.—C.L. L. Rev. 313 (1987), urging individuals secking justice to look to the perspec-
tives of minorities for normative msights.

T7W. E. B. Du Bois, The Souls of Black Folk: Essays and Sketches (New York Dodd, Mead,

1979} p. 3.
7%Bell Hooks, Feminist Theory: From Margin to Center (Boston: South End Press, 1984),
p-ix

”écc. ¢.g., James Baldwin, “Sonny's Blues,” in The Nortorr Anthology of Short Fiction, 2d
ed., ed. R. V. Cassill (New York: Norton, 1981} {a black ex-convict’s middle-class brother comes
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Judges have sometimes demonstrated an acute awareness of the perspec-
tive of religious persons or groups, contrasted with the view of a secular
employer or the government. In Sherbert v. Verner,#0 the Supreme Court
considered the claims of a member of the Seventh-Day Adventists who had
been discharged by her employer because she would not work on Saturday—
the Sabbath observed by her church—and was unable 1o find other work
that allowed her to observe her Sabbath. When she applied for state unem-
ployment compensation, the state commission rejected her claim on the
ground that she had refused to accept suitable work. The commission argued
that it employed a neutral rule, denying benefits to anyone who failed
without good cause to accept suitable work when offered. The Supreme
Court reasoned that this rule was not neutral; that from the woman’s point
of view it burdened her religious beliefs. Indeed, reasoned the Court, the
government’s failure to accommodate religion, within reasonable limits,
amounted to hostility toward religion.®!

Similarly, in Wisconsin v. Yoder, a majority of the Suprcme Court refused
enforcement of compulsory school laws against members of an Amish com-
munity who claimed that their religious way of life would be burdened if
their adolescent children had to attend school beyond the eighth grade. Even
though compulsory school laws serve widely supported public purposes, and
cven though the Amish way of life seemed unfamiltar to the Court, the jus-
tices were able to imagine the intrusion represented by compulsory school-
ing. Yet Justice William O. Douglas, in partial dissent, reminded the Court of
another perspective often ignored: the viewpoint of the children, who might
have preferred the chance to continue their formal education.82

A perspective may go unstated because it is so unknown to those in charge
that they do not recognize it as a perspective. Judges in particular often
presume that the perspective they adopt is either universal or superior o
others. Indeed, a perspective may go unstated because it is so powerful and

to understand and appreciate the ex-convict’s world of jazz music); Robin Becker, “In the
Badlands,™ in The Things That Divide Us ed. Faith Conlon, Rachel da Silva, and Barbara
Wilson (1985} {a disapproving mother lcamns to accepr and appreciate her daughter's fesbian
lover); Alice Walker, “Advancing Luna and 1da B. Wells,” in Washington, Midnight Birds
(perspectives shift between a white woman and a black woman on the possibic rape of the white
woman by a black man). See also Ralph Ellison, Invisible Man (New York: Vintage Press, 1971);
Richard Wright, Native Sor (New York: Harper & Row, 1940).

%0374 U.5. 398 (1963).

11Subsequent cases, foltowing the precedent of Sherbert, include Thomas v. Review Board,
450 U.5. 707 {1981) (state cannot deny unemployment benefits to a Jehovah's Wimess who quit
his job for religious reasons when transferred to making military equipment}; Hobbie v.
Unemployment Appeals Commission, 107 5.Ct. 1046 {1987} (state cannot deny unemployment
benehits to individual who was fired when she refused, after religious conversion, to work on
Saturdays).

02,06 U.S. 104 (1971); id. at 205, 241~43 (Douglas, |., concurring in part and dissenting i
part). Justice Douglas reasoned: “The Court’s analysis assumes that the only interests at stake in
this case are those of the Amish parents on the one hand, and those of the State on the other,™
and “if the parents in this case arc allowed a religious exemption, the inevitable effect is w
impose the parents’ notion of religious duty upon their children.” Yet “the views of the child
whose parent is the subject of the suit™ are crucial.
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pervasive that it may be presumed without defense. It has been said that
Aristotle could have checked out—and corrected—his faulty assertion that
women have fewer teeth than men. He did not do so, however, because he
thought he knew.3? Presumptions about whose perspective ultimately mat-
ters arise from the fifth typically unarticulated assumption, that the status
quo is the preferred situation.

Assumption 5: The Status Quo Is Natural, Uncoerced, and Good

Connected with many of the other assumptions is the idea that critical
features of the status quo—general social and economic arrangements—are
natural and desirable. From this assumption follow three propositions. First,
~ the goal of governmental neutrality demands the status quo because existing
socictal arrangements are assumed to be neutral. Second, governmental
actions that change the status quo have a different status from omissions, or
failures to act, that maintain the status quo. Third, prevailing societal ar-
rangements are not forced on anyone. Individuals are free to make choices
and to assume responsibility for those choices. These propositions are rarely
stated, both because they are deeply entrenched and becanse they treat the
status quo as good, natural, and freely chosen—and thus not in need of
discussion. :

Difference may seem salient, then, not because of a trait intrinsic to the
person but because the dominant institutional arrangements were designed
without that trait in mind—designed according to an unstated norm recon-
firmed by the view that alternative perspectives are irrelevant or have already
been taken into account. The difference between buildings built without
considering the needs of people in wheelchairs and buildings that are accessi-
ble to people in wheelchairs reveals that institutional arrangements define
whose reality is to be the norm and what is to seem natural. Sidewalk curbs
are not ncutral or natural but humanly constructed obstacles. Interestingly,
modifying what has been the status quo often brings unexpected benefits as
well. Inserting curb cuts for the disabled turns out to help many others, such
as bike riders and parents pushing baby strollers. (They can also be posi-
tioned to avoid endangering a visually impaired person who uses a cane to
determine where the sidewalk ends.)

Yet the weight of the status quo remains great. Existing institutions and
language already shape the world and already express and recreate attitudes
about what counts as a difference, and who or what is the relevant point of
comparison. Assumptions that the status quo is natural, good, and un-
coerced make proposed changes seem to violate the commitment to neu-
trality, predictability, and freedom.

For example, courts have treated school instruction in evolution as neutral

$+“Aristotle maintained that women have fewer teeth than men; although he was twice
married, it never ocrurred 1o him to verify this statement by examining his wives' mouths™
(Bertrand Russell’s Best: Silhouettes in Satire, ed. Robert E. Egner [New York: Mentor Books,
New American Library, 1958], p- 67).
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toward religion, even though some groups and some states find that instruc-
tion corrosive to particular religious beliefs (as in Edwards v. Aguillard).
Similarly, many legal observers have viewed affirmative action as nonneutral,
compared with the status quo treatments of race and gender in employment
and other distributions of societal resources. Proposals to alter rules about
gender roles encounter objections, from both men and women, to what is
seen as undesirable disruption in the expectations and predictability of social
relationships. Suggestions to integrate schools, private clubs, and other social
institutions that have been segregated by race or by gender provoke protests
that these changes would interfere with freedom—referring, often explicitly,
to the freedom of those who do not wish to associate with certain others.84

Yet the status quo is often challenged as burdensome—not neutral, not
desirable, and not free—for members of minority religious groups. For
example, a seemingly neutral rule, limiting unemployment benefits to those
who become unemployed through no fault of their own, offended the con-
stitutional protections of religious freedom—according to the Supreme
Court—when the rule burdened an individual who lost her job when she
refused to work during her religious Sabbath. In Hobbie v. Unemployment
Appeals Commission,?S the Court concluded that the state’s unemployment
scheme must accommodate religious adherences. The government’s rules
cannot be neutral in 2 world that is not neutral.

Despite judgments such as this one, courts on other occasions have not
understood how burdensome apparently neutral governmental rules may be,
given other dimensions of differences among people. An ostensibly neutral
state policy on unemployment compensation figured also in the case of a
woman who had taken a pregnancy leave from her job with no guarantee of
reinstatement; upon her return the employer told her there were no positions
available.?¢ Linda Wimberly applied for unemployment benefits but was
denied under a state law disqualifying applicants unless their reasons for
leaving a job were directly attributable to the work or to the employer.
Wimberly argued that a federal statute forbidding discrimination in unem-

#45¢e Hetbert Weschler, “Toward Neutral Principles of Constitutional Law,” Harv. L. Rev, 73
(1959), 1. Judge Skelly Wright's critique of this argument appears in his “Professor Bickel,”
P- 769. For criticisms of the attempt to use neytral principles, see Mark Tashnet, “Following the
Rule Laid Down: A Critique of Interpretive and Neutral Principles,” Harv. L. Rev. 9§ {1983),
781, arguing that neutral principles are incapable of guiding judicial decisions. Also see John
Hart Ely, “The Supreme Court’s 1977 Term—Foreword: On Discovering Fundamental Values,”
Harv. L. Rev. 92 (1978), p. s, pointing out that neutral principles tell us nothing about the
appropriate content of a decision. For a defense of those Supreme Court decisions criticized by
Wechsler, see Louis Pollack, “Racial Discrimination and Judicial Integrity: A Reply to Professor
Wechsler,” U. Pa. L. Rev. 108 (1959), t, (arguing that the Supreme Court's decisions not only are
correct but also satisfy Wechsler's requirement of following neutral principles. For a thoughcful
analysis of the tensions between freedom of association and antidiscrimination, see Deborah
Rhode, “Association and Assimilation,” N U, L. Rev. 81 {r986), 106. This topic has yielded
several recent Supreme Court decisions rejecting associational defenses o discriminatory prac-
tices. See New York State Club Ass'n v. City of New York, 56 US.L.W. 4653 (June 21, 1988);
Roberts v. United States Jaycees, 468 LS. 609 (1984).

¥ 107 5.Ct. 1046 {1987).

*Wimberly v. Labor & Indus. Relations Comm™n of Missouri, 107 5.Ct. 821 (1987).
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ployment compensation “solely on the basis of pregnancy or termination of
pregnancy” required accommodation for women who leave work because of
pregnancy.’?

The Supreme Court unanimously rejected Wimberly's claim that this de-
nial of benefits contravened the federal statute. The Court found that the
state had not singled out pregnancy as the reason for withholding unemploy-
ment benefits; instead, pregnancy fell within a broad class of reasons for
unemployment unrelated to work or to the employer. The Court interpreted
the federal statute to forbid discrimination but not to mandate preferential
treatment.®8 In the eyes of the justices, it was neutral to have a general rule
denying unemployment benefits to anyone unemployed for reasons unrelated
to the workplace or the employer.39 A state choosing to define its unemploy-
ment eligibility to disqualify not just those who leave work because of
pregnancy but also those who leave work for good cause, illness, or compel-
ling personal reasons may thus do so without violating federal law.%0

Similarly, statistical patterns of racial discrepancies in death-penalty sen-
tencing, as presented in McCleskey v. Kemp, cannot be presumed to establish
unconstitutional discrimination, because the status quo is deemed neutral,
absent more direct proof of intentional discrimination. The appearance of
neutrality in law may thus at times defeat claims that the social and political
arrangements are not neutral, unfairly distinguishing some people from
others.

This pattern of thought is often connected to the view that rules seen as
neutral produce different results for different people only because people
make free choices that have different consequences.?* When women choose
to become pregnant and then take leave from their paid employment, they do
not deserve unemployment benefits, because they left their jobs voluntarily.92

8726 US.C. sec. 31304{a){12) (1982).

107 5.Ct. at 815, 826,

**The Court explained: “Thus, 2 State could not decide to deny benefits to pregnant women
whilc at the same time allowing bencfits to persons who are in other respects similarly situated:
the “sole basis' for such a decision would be on account of pregnancy. On the other hand, if 2
state adopts a neutral rule that incidentally disqualifies pregnant or formerly pregnant claimants
as part of the larger group, the neutral application of that rule cannot readily be characterized as
a decision made ‘splely on the basis of pregnancy’ ™ (ibid., p. 8z5).

*Further, under the view that governmental actions changing the status quo raisc problems
not raised by failures to act, the Court reasoned that if Congress had wanted 1o require special
treatment for pregnancy, it would have said 5o, and even the federal ban against discrimination
on the basis of pregnancy in unemployment compensation schemes lacked sufficient specificity
to forbid the denial of benefits to 2 woman in Wimberly's situation. The Courr treated this as 2
problem of congressional silence: Congress did not mean to authorize preferential treatment
because it did not say so. To treat silence as denial of special treatment and o treat accommoda-
tion of pregnancy as preferential treatment are both signs of the assumption that the status quo
is neutral or good.

*15imilar assumptions underlie the judicial treatment of differences in wealth as unimportant
to constitutional rights and protections. Sec San Antonio Independent School Dist. v. Rodriguez,
411 US. 1 (1973). Sec generally Laurence Tribe, American Constitutional Law, 2d ed. (Min-
eolz, N.Y.: Foundation Press, 1988), pp. 1665—72.

*25ee Finley, “Transcending Equality Theory,” pp. 1118, 1136~38.
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When a worker chooses to convert to a new religion and then loses a job
because of conflict between religious demands and the work schedule, this
too may be treated as a personal choice—but the courts have been more
solicitous of this kind of choice, given constitutional protections for the free
exercise of religion.?? Courts have traditionally refused to find that a rape
occutred, absent proof of force by the defendant and/or resistance by the
victim; the victim’s silence or lack of sufficient protest has been deemed to
constitute consent to sexual relations.?4

Men and women historically have held different types of jobs. Social
attitudes, including attitudes held by women, are the preferred explanation
for some who presume that the status quo is natural, good, or chosen. Justice
Scalia dissented on this ground when a majority for the Supreme Court
approved a voluntary affirmative action plan to improve the positions of
white women and minorities in a traditionally segregated workplace. No
woman had held the job of road crew dispatcher, but women themselves,
explained Justice Scalia, had not sought this job in the past. He acknowl-
edged but rejected the view of some people that “the social attitudes which
cause women themselves to avoid certain jobs and to favor others are as
nefarious as conscious, exclusionary discrimination.”?S An extensive dispute
about the role of women’s choices in the gender segregation of the workplace
arose in a sex discrimination charge pursued by the federal Equal Employ-
ment Opportunity Commission against Sears, Roebuck & Co.96 Did the ab-
sence of women from jobs as commission salespersons result from women's
own choices and preferences, or from societal discrimination and employers’
refusals to make those jobs available? The legal framework in the case
seemed to force the issue into cither/or questions: women’s work-force
participation was due either to their own choices or to forces beyond their
control; women’s absence from certain jobs was either due to employers’
discrimination or not; either women lacked the interest and qualifications for
these jobs, or women had the interest and qualifications for the jobs.

Would it be possible to articulate a third view? Consider this one: choices
by working women and decisions by their employers were both influenced
by larger patterns of economic prosperity and depression and by shifting

**in Hobbie, the Supreme Court rejected the state’s argument that the employee's refusal o
work amounted to misconduct related to her work, which rendeted her ineligible for unemploy-
ment benefits, given a scheme limiting compensation to persons who become “unemployed
through no fzult of their own.™ The Court rejected this emphasis on the cause of the conflict
because the “salient inquiry” was whether the denial of the unemployment benefits unlawfully
burdened Hobbie's free exercise right. The Court also rejected the state’s claim that making
uncmployment benefics available to Hobbie would unconstitutionally establish religion by
easing eligibility requircments for religious adherents (107 5.Ct. at 1047—48, 1051 n.11).

*4Susan Estrich, “Rape,” Yale L. J. 95 (1986), 1086, 1098—1105, 1130—32.

*3Johnson v. Transportation Agency, 107 5.Ct. 1442, 1443 {1987).

%6618 F. Supp. 1264 (N.D. Il 1986). See Mary Joc Frug, “On Sears” (New England School of
Law, Boston, unpublished manuscript, 1988); Ruth Milkman, “Women's History and the Sears
Case,” Ferninist Studies 12 {Summer 1986), 375—400; Nadine Taub, “The Scars Case and Its
Relevance for Legal Education,” American Association of Law Schools, Women in Legal
Education Newsletter, Nov. 1986.
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social attitudes about appropriate roles for women. These larg -+ porterns
became realin people’s lives when internalized and experienced a. i 1rvidual
chotce.?? Assuming that the way things have been resulted cither from
people’s choices or from nature helps to force legal arguments into these
alternatives and to make lfegal redress of historic differences 2 treacherous
journey through incompatible alternatives.

Sometimes, judges have challenged the assumption that the status quo is
natural and good; they have occasionally approved public and private deci-
sions to take difference into account in efforts to alter existing conditions and
to remedy their harmful effects.?® But for the most pare, unstated assump-
tions work in subtle and complex ways. They fill a basic human need to
simplify and make our world familiar and unsurprising, yet by their very
simplification, assumptions exclude contrasting views. Morcover, they con-
tribute to the dilemma of difference by frustrating legisiative and constitu-
tional commitments to change the treatment of differences in race, gender,
ethnicity, religion, and handicap.

The Effects of Unstated Assumptions

Unstated assumptions make the difference dilemma seem intractable. If
difference is intrinsic, then it will crop up whether noticed or ignored. If
difference is knowable by reference to an unstated norm, then the norm itself
remains hidden from evaluation. If an observer such as a judge can see
differences without a perspective, and already knows whatever is of value in
anyone else’s perspective, then those who “are different” have no chance to
challenge the assignment of difference or its consequences. And if the status
quo is natural, good, and chosen, then efforts to alter its differential burdens
on people will inevitably seem unnatural, undesirable, and coercive. Notic-
ing difference and ignoring it bath recreate difference; both can threaten such
goals as neutrality, equality, and freedom. _

Morcover, if equality depends on “sameness,” then the recurrence of
difference undermines chances for equality. The fear of emphasizing differ-
ence, whether by acknowledgment or nonacknowledgment, arises as long as
difference carries stigma and precludes equality. Jonathan Kozol reported in
the 1960s an incident whose dated quality suggests that in some areas, at
least, we have learned to disentangle difference from inequality: In an all
black urban school one white teacher advised another not to bring up slavery
while discussing the cotton gin with her students. The first teacher explained,

-not with malice but with an expression of intense and honest affection for her
class: “I don’t want these children to have to think back on this year later on

#75ee Kathy E. Ferguson, The Feminist Case against Bureaucracy {Philadelphia: Temple
University Press, 1984), p. 177.

$5ee, e.g., Swann v. Charlotte-Mecklenberg Board of Educ., 401 US. 1 (1971) (approving
the use of racial balance goals in a school desegregation plan). See Kathleen M. Sullivan, “Sins of
Discrimination: Last Term's Affirmative Action Cases,” Harv, L. Rev. 100 {19886), 78.
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and have to remember that we were the ones who told them they were
Negro.”??

If individuals can be meaningfully categorized in terms that carry negative
associations, on the basis of a limited number of traits selected to compare
them with others who are presumed the norm, then difference assumes a
large and immutable significance. Treating the individual as handicapped or
deficient in the English Janguage runs the risk of assigning to that individual,
as an internal limit, the category of difference that carries the message of
inequality. This is not inevitable, for the categories of handicap and profi-
ciency in English are not the sum total of those individuals, nor are they
conclusive indications of those individuals’ potential or worth.

Stephen Jay Gould, a gifted observer of biology and zoology, put it this
way: “Few tragedies can be more extensive than the stunting of life, few
injustices deeper than the denial of opportunity to strive or even to hope, by a
limit imposed from without, but falsely identified as lying within. . .. We
inhabit a world of human differences and predilections, but the extrapola-
tion of these facts to theories of rigid limits is ideology.” 190 Ideology becomes
a concern here because expressions of power, approval, and disapproval are
at work in the links between categories of sameness and difference and the
values of equality and inequality. The assumptions that differences lie within
people obscures the fact that they represent comparisons drawn between
people, comparisons that use some traits as the norm and confirm some
people’s perceptions as the truth while devaluing or disregarding the perspec-
tives of others.

In addition, the assumption that the status quo is good, natural, and
uncoerced contributes to a riddle of neutrality, another version of the differ-
ence dilemma. If the public schools must remain neutral toward religion, do
they do so by balancing the teaching of evolution with the teaching of
scientific arguments about divine creation—or does this accommodation of a
religious view depart from the requisite neutrality? Governmental neutrality
may freeze in place the past consequences of differences. Yet any departure
from neutrality in governmental standards uses governmental power to

" *Jonathan Kozol, Death at an Early Age: The Destruction of the Hearts and Minds of Negro
Children in the Boston Public Schools (Boston: Houghton Miflin, 1967}, p- 68. Kozol con-
tinues: “The amount of difficulty involved in telling children they are Negro, of course, is
proportional to the degree of ugfiness which is artached to that word within a person’s mind. . . .
What she was afraid of was to be remembered as the one who rold them that they were what they
are. . . . To be taught by a teacher who felt that it would be wrang to let them know it must have
left 2 silent and decply working scar. The extension to children of the fears and evasions of 3
teacher is probably not very uncommon, and at times the harm it does is probably trivial. But
when it comes to 2 mattet of denying to a class of children the color of theie skin and the very
word that designates them, then I think that it takes on the proportions of a madness™ (pp. 68
69 original emphasis). Yet shiclding a minotity child from community dislike may disable her
from recognizing hostility when it comes her way. Sex ch, 1 (discussing Audre Lorde).

1905tephen Jay Gould, The Mismeasure of Man (New York: Norton, 1981), pp. 18—19.
Anthony Cohen, The Symbolic Construction of Community {London: Tavistock, 1985), p. 110,
pushes the point yet another step; he suggests that “the finer the differences berween people, the
stronger is the commitment people have to them.”
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make those differences macter and thus symbolically reinforces them. The re-
lationship between means and ends thus becomes so troubled that decision-
makers may become paralyzed with inaction. If the goal is to avoid identify-
ing people by a trait of difference, but the institutions and practices make that
trait matter, there seems to be no way to remedy the effects of difference
without making differcnce martter yet again.

Debates over affirmative action powerfully depict this dilemma, but the
dilemma appears only when the background assumption is that the status
quo is neutral and natural rather than part of the discriminating framework
that must itself be changed.19! The dilemma seems especially sharp if the
decision-makers assume that the world will continue to make thar difference
matter.'°2 Consider this episode: An instructor in a residential schoo! for
blind children points out the mantel of a fireplace to a child who is about to
bang his head on it, The child says, “Why don’t you put some padding onit?
This is a school for the blind; we could hurt ourselves.” The instructor
replies, “There won’t be padding outside the school when you leave here.”103
Deciding not to pad the mantelpiece at the school for the blind may help train
the blind students to be wary about such hazards; it may also lead 1o
accidents in the school and contribute to an attitude that the world outside
does not need to be renovated to accommodate the needs of people disabled
by its cutrent construction.

Finally, the usually unstated assumptions contribute to another form of
the difference dilemma. Legal officials often face a choice between using their
power to grant broad discretion to others and using their power to articulate
formal rules that specify categorical decisions for dispensing public—or
private—power. When should courts and legistatures delegate to other pub-
lic or private decision-makers the discretion to differentiate people, and
when should legal institutions instead articulate specific rules restricting such

015ee, e.g., Van Alstyne, “Rites of Passage,” p. 775, arguing that afirmative action itself
promotes racistn and only neutral rules avoid discrimination. Ruth Colker {“Anti-Subordination
sbove All,” pp. 1003, 1013) has responded to similar artacks on affirmative action by noting
that “history demonstrates the difficulty of achieving true equality through race- or sex-neurral
remedies.” She and other defenders of affirmative action argue that the statue quo is not neutral,
30 neutral rules recreate nonneutrality. Derrick Bell, And We Are Not Saved: The Elusive Quest
for Racial Justice (New York: Basic Books, 1987), has argued that even the goal of “equal
opportunity” may entrench an unfair status quo and perpetuate discrimination. The hictional
hervine of his eloquent book comments thac civil rights reformers found largely illusory the
long-sought promise of equal opportunity,

1025tephen L. Carter, “When Victims Happen to Be Black,” Yale L.J. 97 (1988), 420, 435,
thoughtfully explores the criticisms of affirmative action which typically deny that afl black
people are victims in a legal or moral sense while presuming that whites asa group are victimized
by racially conscious afirmative action purposes. This insight offers a clue 1o deep assumptions
about what kinds of racial categories are relevant and what social acrangements are the
presumecd benchmarks.

1035¢e¢ James Garfield, Follow My Leader (New York: Viking, 1957]). Sec also “Unwanted
Help,™ New York Times, Sept. 16, 1984, p. 49: the Association for the Blind opposed an
electronic guidance system because it would discourage blind students from developing their
owt senses.
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differentiation? The power to differentiate persists, whether exercised fo
mally or delegated to others.

If legal officials articulate specific rules to cabin the discretion of othe.
regarding the treatment of difference, this practice can secure adherence ¢
the goals of equality and neutrality by forbidding consideration of diffe
ences except in the manner explicitly specified by the legal rules. Althoug
likely to promote accountability, this solution of formal rules has drawback
Making and enforcing specific rules engages legal officials in the problem ¢
reinvesting differences with significance by noticing them. Specifically arti
ulating permissible and impermissible uses of difference may enshrine cat
gorical analysis and move further away from the ideal of treating persons :
individuals rather than as members of groups defined by shared traits.

Alrernatively, legal officials can grant or cede discretion to other decisior
makers. Then, any problems from noticing or ignoring difference, any risk
of nonneutrality in means and in results, are no longer problems for coun
but become matters falling within the discretion of other public or privat
decision-makers. This solution, of course, merely moves the problem ¢
another forum, giving the new decision-maker discretion to take differenc
into account, perhaps in an impermissible manner,

The choice between discretion and formality vividly occupied the Suprem
Court in its debate over charges of racial discrimination in the administratio
of the death penalty in Georgia’s criminal justice system. If the crimin:
justice system must not take the race of defendants or victims into account, i
this goal achieved by granting discretion to prosecutors and jutors, who caj
then make individualized decisions but may also introduce racial concerns
Or should judges impose formal rules specifying conditions under whic]
racial concerns must be made explicit in order to guard against them? Th
Court’s majority emphasized the central importance of jury discretion in th
criminal justice system as a reason for resisting the implication of unconstitu
tional discrimination from the statistical demonstration of differential risk
of the death penalty, based on the races of both victims and defendants
Justice Powell reasoned that “it is difficult to imagine guidelines that woul
produce the predictability sought by the dissent without sacrificing the dis
cretion essential to a humane and fair system of criminal justice.”104

Justice Brennan's dissent agreed that individualized assessments are crit
ical to the criminal process, but he argued that “discretion is a2 means, not ar
end” and that under the circumstances of the case the Court must monito
the discretion of others.195 The dissenters saw the grant of discretion to pros
ccutors and juries, though disengaging judges and legislators from direct);
endorsing the use of differences in decisions, as allowing those decision
makers to give significance to differences. The majority saw a risk that i
courts and legislatures specify formal rules restricting the discretion of athe:

194407 S.Cr.at 1778 n.37.
1051d. at 1790, 1793~94-
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decision-makers and directing them not to allow gender, race, or other traits
of difference to influence their judgments, this very specificity might make
difference newly significant and undermine the goal of justice based on
individuatized, rather than categorical, consideration.

Articulating the assumptions behind the difference dilemma can expose
what hinges on the choice between broad discretion and formal rules. That
choice seems a dilemma if difference is intrinsic, for then difference will
reappear under either regime. Similarly, if the norm used for defining differ-
ence remains unstated and uncontestable, neither grants of discretion nor
formal tules can restrain the attribution of difference. Alternative perspec-
tives may be silenced if courts refrain from monitoring decisions by other
- bodies—but the same result may occur if courts presume to know how to
regulate difference without considering the perspectives of others, And if the
status guo is taken as a ncutral benchmark, neither formal rules nor informal
discretion can reach the institutional arrangements that burden some more
than others.

If the assumptions behind the difference dilemma are exposed and de-
bated, however, the tension between format, predictable rules and individu-
alized judgments under discretionary standards becomes simply another
terrain for reconsidering the relationships and patterns of power that infiu-
ence the negative consequences of diffcrence. Stating the assumptions that
have gone unstated, | believe, opens room for debate and for new kinds of
solutions. Discovering that difference arises in refationships and in contexts
that are themselves mutable introduces new angles of vision, new possibili-
ties for change. The next chapter offers glimpses of new approaches to
difference and also considers the problems that these approaches themselves
may raise.
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Through work to bring materials and perspectives from Women'’s Studies
into the rest of the curriculum, I have often noticed men’s unwillingness
to grant that they are over-privileged in the curriculum, even though they
may grant that women are disadvantaged. Denials which amount to taboos
surround the subject of advantages which men gain from women's
disadvantages. These denials protect male privilege from being fully
recognized, acknowledged, lessened, or ended.

Thinking through unacknowledged male privilege as a phenomenon with a
life of its own, I realized that since hierarchies in our society are
interlocking, there was most likely a phenomenon of white privilege which
was similarly denied and protected, but alive and real in its effects. As
a white person, I realized‘I had been taught about racism as something
which puts others at a disadvantage, but had been taught not to see one of
its corollary aspects, white privilege, which puts me at an advantage.

I think whites are carefully taught not to recognize white privilege,
as males are taught not to recognize male privilege. So I have begun in
an untutored way to ask what it is like to have white privilege. This
paper is a partial record of my personal observations, and not a scholarly
analysis. It is based on my daily experiences within my particular
circumstances.

I have come to see white privilege as an invisible package of
unearned assets which I can count on cashing in each day, but about which

I was "meant" to remain oblivious. White privilege is like an invisible



weightless knapsack of special provisions, assurances, tools, maps,
guides, codebooks, passports, visas, clothes, compass, emergency gear, and
blank checks.

Since I have had trouble facing white privilege, and describing its
results in my life, I saw parallels here with men’s reluctance to
acknowledge male privilege. Only rarely will a man go beyend
acknowledging that women are advantaged to acknowledging that men have
unearned advantage, or that unearned privilege has not been good for men’s
development as human beings, or for society's development, or that
privilege systems might ever be challenged and changed.

I will review here several types or layers of denial which I see at
work protecting, and preventing awareness about, entrenched male
privilege. Then I will draw parallels, from my own experience, with the
denials which veil the facts of white privilege. Finally, I will list 46
ordinary and daily ways in which I experience having white privilege;
within my life situation and its particular social and pelitical
frameworks.

Writing this paper has been difficult, despite warm receptions for
the talks on which it is based.l For describing white privilege makes one
’newly accountable. As we in Women's Studies work reveal male privilege
and ask men to give up some of their power, so one who writes about having

white privilege must ask, "Having described it, what will I do to lessen

This paper was presented at the Virginia Women's Studies
Association conference in Richmond in April, 1986 and the
American Educational Research Association conference in
Boston in October, 1986 and discussed with two groups

of participants in the Dodge Seminars for Secondary
School Teachers in New York and Boston in the spring

of 1987.



or end it?"

The denial of men’s overprivileged state takes many forms in
discussions of curriculum change work. Some claim that men must be
central in the curriculum because they have done most of what is important
or distinctive in life or in civilization. Some recognize sexism in the
curriculum but deny that it makes male students seem unduly important in
life. Others agree that certain individual thinkers are blindly male-
oriented but deny that there is any systemic tendency in disciplinary
frameworks or epistemology to over-empower men as a group. Those men who
do graht that male privilege takes institutionalized and embedded forms
are still likely to deny that male hegemony has opened doors for them
personally. . Virtually all men deny that male overreward élone can
explain men's centrality in all the inner sanctums of our most powerful
institutions. Moreover, those few who will acknowledge that male
privilege systems have over-empowered them usually end up doubting that we
could dismantle these privilege systems. They may say they will work to
improve women's status, in the society or in the university, but they
can’t or won't support the idea of lessening Qen’s. In curricular terms,
this is the point at which they say that they regret they cannot use any
of the interesting new scholarship on women because the syllabus is full.
When the talk turns to giving men less cultural room, even the most
thoughtful and fair-minded of the men I know well tend to reflect, or
fall back on, conservative assumptions about the inevitability of present
gender relations and distributions of power, calling on precedent or
sociobiology and psychobiology to demonstrate that male domination is

natural and follows inevitably from evolutionary pressures. Others resort



to arguments from "experience" or religion or social responsibility or
wishing and dreaming.

After 1 realized, through faculty development work in Women's
Studies, the extent to which men work from a base of unacknowledged
privilege, I understood that much of their oppressiveness was unconscious.
Then I remembered the frequent charges from women of color that white
women whom they encounter are oppressive. I began to understand why we
are justly seen as oppressive, even when we don't see ourselves that way.
At the very least, obliviousness of one’s privileged state can make a
person or group irritating to be with. I Began to count the ways in which
I enjoy unearned skin privilege and have been conditioned into oblivion
about its existence, unable to see that it put me "ahead" in any way, or
put my people ahead, overrewarding us and yet also paradoxically damaging
us, or that it could or should be changed.

My schooling gave me no training in seeing myself as an Oppressor, as
an unfairly advantaged person, or as a participant in a damaged culture.

I was taught to see myself as an individual whose moral state depended on
her individual moral will. At school, we were not taught about slavery in
any depth; we were not taught to see slaveholders as damaged people.
Slaves were seen as the only group at risk of being dehumanized. My
schooling followed the pattern which Elizabeth Minnich has pointed out:
whites are taught to think of their lives as morally neutral, normative,
and average, and also ideal, so that when we work to benefit others, this
is seen as work which will allow "them" to be more like "us." I think
many of us know how obnoxious this attitude can be in men.

After frustration with men who would not recognize male privilege, I



decided to try to work on myself at least by identifying some of the daily
effects of white privilege in my life. It is crude work, at this stage,
but I will give here a list of special circumstances and conditions I
experience which I did not earn but which I have been made to feel are
mine by birth, by citizenship,.and by virtue of being a conscientious law-
abjding "normal" person of good will. I have chosen those conditions

which I think in my case attach somewhat more to skin-ceolor privilege than

to class, religion, ethnic status, or geographical location, though of
course all these other factors are intricately intertwined. As far as I
can see, my Afro-American co-workers, friends, and acquaintances with whom
I come into daily or frequent contact in this particular time, place, and

line of work cannot count on most of these conditions.

1. I can if I wish arrange to be in the company of people of my race
most of the time.

2, I can avoid spending time with people whom I was trained to mistrust
and who have learned to mistrust my kind or me.

3. If I should need to move, I can be pretty sure of renting or
purchasing housing in an area which can afford and in which I would want
te live,

4. I can be pretty sure that my meighbors in such a location will be
neutral or pleasant to me.

5. 1 can go shopping alone most of the time, pretty well assured that I
will not be followed or harassed.

6. I can turn on the television or open to the front page of the paper

and see people of my race widely represented.



7. When I am told about our national heritage or about "civilization," I
am shown that people of my color made it what it is.

8. I can be sure that my children will be given curricular materials
that testify to the existence of their race.

9. If I want to, I can be pretty sure of finding a publisher for this
piece on white privilege.

10. I can be pretty sure of having my voice heard in a group in which I
am the only member of my race.

11. I can be casual about whether or mnot to listen to another woman's
voice in a group in which she is the only member of her race.

12. I can go into a music shop and count on finding the music of my race
represented, into a supermarket and find the staple foods which fit with
my cultural traditions, into a hairdresser’s shop and find someone who can
cut my hair.

13. Whether I use checks, credit cards, or cash, I can count on my skin
color not to work against the appearance of financial reliability,
14. I can arrange to protect my children most of the time from people who
might not like them,
15. I do not have to educate my children to be aware of systemic racism
for their own daily physical protection.
16. 1 can be pretty sure that my children's teachers and employers will
tolerate them if they fit school and workplace norms; my chief worries
about them do not concern others’ attitudes toward their race.
17. I can talk with my mouth full and not have people put this down to my
color.

18. I can swear, or dress in second hand clothes, or not answer



letters, without having people attribute these choices to the bad morals,
the poverty, or the illiteracy of my race.

19. I can speak in public to a powerful male group without putting my
race on trial.

20. I can do well in a challenging situation without being called a
credit to my race.

2l. I am never asked to speak for all the people of my racial group.

22, I can remain oblivious of the language and customs of persons of
color who constitute the world’'s majority without feeling in my culture
any penalty for such oblivion.

23. I can criticize our government and talk about how much I fear its
policies and behavior without being seen as a cultural outsider.

24. I can be pretty sure that if I ask to talk to "the person in
charge," I will be facing a person of my race.

25. 1If a traffic cop pulls me over or if the IRS audits my tax return, I
can be sure I haven't been singled out because of my race.

26. 1 can easily buy posters, post-cards, picture books, greeting cards,
doils, toys, and children’s magazines featuring people of my race.

27. I can go home from most meetings of organizations I belong to feeling
somewhat tied in, rather than isclated, out-of-place, outnumbered,
unheard, held at a distance, or feared.

28. I can be pretty sure that an argument with a colleague of another
race is more likely to jeopardize her chances for advancement than to
Jeopardize mine.

29. I can be pretty sure that if I argue for the promotion of a person of

another race, or a program centering on race, this is not likely to cost




me heavily within my present setting, even if my colleagues disagree with
nme,

30. I1f I declare there is a racial issue at hand, or there isn't a racial
issue at hand, my race will lend me more credibility for either position
than a person of color will have.

31. 1 can choose to ignore developments in minority writing and minority
activist programs, or disparage them, or learn from them, but in any case,
I can find ways to be more or less protected from negative consequences of
any of these choices,

32. My culture gives me little fear about ignoring the perspectives and
powers of people of other races,

33. I am not made acutely aware that my shape, bearing, or body odor will
be taken as a reflection on my race.

34. 1 can worry about racism without being seen as self-interested or
self-seeking.

35. I can take a job with an affirmative action employer without having
my co-workers on the job suspect that I got it because of my race.

36, If my day, week, or year is going badly, I need not ask of each
negative episode or situation whether it has racial overtones.

37. I can be pretty sure of finding people who would be willing to talk
with me and advise me about my next steps, professionally.

38. I can think over many options, social, political, imaginative, or
professional, without asking whether a person of my race would be accepted
or allowed to do what I want to do,

39. I can be late to a meeting without having the lateness reflect on my

race.



40. I can choose public accommodation without fearing that people of my
race cannot get in or will be mistreated in the places I have chosen,

41. I can be sure that if T need legal or medical help, my race will not
work against me.

42. 1 can arrange my activities so that I will never have to experience
feelings of rejection owing to my race,

43. If I have low credibility as a leader I can be sure that my race is
not the problem.

44. 1 can easily find academic courses and institutions which give
attention only to people of my race.

45. I can expect figurative language and imagery in all of the arts to
testify to experiences of my race.

46. 1 can choose blemish cover or bandages in "flesh" color and have them

more or less match my skin,

I repeatedly forgot each of the realizations on this list until I
wrote it down. For me, white privilege has turned out to be an elusive
énd fugitive subject. The pressure to aveid it is great, for in facing it
I must give up the myth of meritocracy. If these things are true, this is
not such a free country; one’s life is not what one makes it; many doors
open for certain people through no virtues of their own. These
perceptions mean also that my moral condition is not what I héd been led
to believe. The appearance of being a good citizen rather than a
troublemaker comes in large part from having all sorts of doors open
automatically because of my color,

A further paralysis of nerve comes from literary silence protecting



privilege. My clearest memories of finding such analysis are in Lillian
Smith's unparalleled Killers of the Dream and Margaret Andersen’s review
of Karen and Mamie Fields' Lemon Swamp., Smith, for example, wrote about
walking toward black children on the street and knowing they would step
into the gutter; Andersen contrasted the pleasure which she, as a white
child, took on summer driving trips to the south with Karen Fields'
memories of driving in a a closed car stocked with all necessities lest,
in stopping, her black family should suffer "insult, or worse." Adrienne
Rich also recognizes and writes about daily experiences of privilege, but
in my observation, white women'’'s writing in this area is far more often on
systemic racism than on our daily lives as light-skinned women. 2

In unpacking this invisible knapsack of white privilege, I have
listed conditions of daily experience which I once took for granted, as
neutral, normal, and universally available to everybody, just as I once
thought of a male-focused curricuiﬁm as the neutral or accurate account
which can speak for all. Nor did I think of any of these perquisites as
bad for the holder. I now think that we need a more finely differentiated
taxonomy of privilege, for some of these varieties are only what one would
want for everyone in a just society, and others give license to be
ignorant, oblivious, arrogant and destructive. Before proposing some more
finely-tuned categorization, I will make some observations about the
general effects of these conditions on my life and expectations.

In this potpourri of examples, some privileges make me feel at home

Z Andersen, Margaret, "Race and the Social Science
Curriculum: A Teaching and Learning Discussion."
Radical Teacher, November, 1984, pp. 17-20.

Smith, Lillian, Killers of the Dream, New York, 1949,
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in the world. Others allow me to escape penalties or dangers which others
suffer. Through some, I escape fear, anxiety, or a sense of not being
welcome or not being real. Some keep me from having to hide, to be in
disguise, to feel sick or crazy, to negotiate each transaction from the
position of being an outsider or, within my group, a person who is
suspected of having too close links with a dominant culture. Most keep me
from having to be angry.

I see a pattern running through the matrix of white privilege, a
pattern of assumptions which were passed on to me as a white person.
There was one main piece of cultural turf; it was my own turf, and I was
among those who could control the turf. I could measure up to the
cultural standards and take advantage of the many options I saw around me

to make what the culture would call a success of my life. My skin color

was an_asset for anv move T was educated to want to make. I could think

of myself as "belonging" in major ways, and of making social systems work
for me. I could freely disparage, fear, neglect, or be oblivious to
anything outside of the dominant cultural forms. Being of the main
culture, I could also criticize it fairly freely. My life was reflected
back to me frequently enough so that I felt, with regard to my race, if
not to my sex, like one.of the real people.

Whether through the curriculum or in the newspaper, the television,
the economic system, or the general look of people in the streets, we
received daily signals and indications that my people counted, and that

others either didn't exist or must be trving mnot very successfully. to be

like people of my race. We were given cultural permission not to hear

voices of people of other races, or a tepid cultural tolerance for hearing
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or acting on such voices. I was also raised not to suffer seriously from
anything which darker-skinned people might say about my group,
"protected," though perhaps I should more accurately say prohibited,
through the habits of my economic class and social group, from living in
racially mixed groups or being reflective about interactions between
people of differing races.

In proportion as my racial group was being made confident,
comfortable, and oblivious, other groups were likely being made
inconfident, uncomfortable, and alienated. Whiteness protected me from
many kinds of hostility, distress, and violence, which I was being subtly
trained to wvisit in turn upon people of color.

For this reason, the word "privilege" now seems to me misleading.
Its connotations are too positive to fit the conditions and behaviors
which "privilege systems" produce. We usually think of privilege as being
a favored st;te, whether earned, or conferred by birth or luck. School
graduates are reminded they are privileged and urged to use their
(enviable) assets well. The word "privilege" carries the connotation of
being something everyone must want. Yet some of the conditions I have
described here work to systemically overempower certain groups. Such
privilege simply confers dominance, gives permission to control, because
of one's race or sex. The kind of privilege which gives license to some
people to be, at best, thoughtless and, at worst, murderous should not
continue to be referred to as a desirable attribute. Such "privilege" may
be widely desired without being in any way beneficial to the whole
society.

Moreover, though "privilege" may confer power, it does not confer
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moral strength. Those who do not depend on conferred dominance have
traits and qualities which may never develop in those who do. Just as
Women's Studies courses indicate that women survive their political
circumstances to lead lives which hold the human race together, so "under-
privileged" people of color who are the world’s majority have survived
their oppression and lived survivors' lives from which the white global
minority can and must learn. In some groups, those dominated have
actually become strong through not having all of these unearned
advantages, and this gives them a great deal to teach the others. Members
of so-called privileged groups can seem foolisﬁ, ridiculous, infantile or
dangerous by contrast,

I want, then, to distinguish between earned strength and unearned
power conferred systemically. Power from unearned privilege can look like
strength when it is in fact permission to escape or to dominate. But not
all of the privileges on my list are inevitably damaging. Some, like the
expectation that neighbors will be decent to you, or that your race will
not count against you in court, should be the norm in a just society and
should be considered as the entitlement of everyone. Others, like the
privilege not to listen to less powerful people, distort the humanity of
the holders as well as the ignored groups. Still others, like finding
one’'s staple foods everywhere,-ﬁay be a function of being a member of a
numerical majority in the population. Others have to do with not having
to labor under pervasive negative stereotyping and mythology.

We might at least start by distinguishing between positive advantages
which we can work to spread, to the point where they are not advantages at

all but simply part of the normal civiec and social fabric, and negative
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types of advantage which unless rejected will always reinforce our present
hierarchies. For example, the positive "privilege" of belonging, the
feeling that one belongs within the human circle, as Native Americans say,
fosters development and should not be seen as privilege for a few. It is,
let us say, an entitlement which none of us should have to earn; ideally

it is an unearned entitlement. At present, since only a few have it, it

is an unearned advantage for them. The negative "privilege" which gave me
cultural permission not to take darker-skinned Others seriously can be
seen as arbitrarily conferred dominance and should not be desirable for
anyone. This paper results from a process of coming to see that some of
the power which I originally saw as attendant on being a human being in

the U.S. consisted in unearned advantage and conferred dominance, as well

as other kinds of special circumstance not universally taken for granted.

In writing this paper I have also realized that white identity and
status (as well as class identity and status) give me considerable power
to choose whether to broach this subject and its trouble. I can pretty
well decide whether to disappear and avoid and not listen and escape the
dislike I may engender in other people through this essay, or interrupt,
take over, dominate, preach, direct, criticize, or control to some extent
what goes on in reaction to it. Being white, I am given considerable
power to escape many kinds of danger or penalty as well as to choose which
risks I want to take.

There is an analogy here, once again, with Women's Studies. Our male
colleagues do not have a great deal to lose in supportingVWomen's Studies,
but they do not have a great deal to lose if they oppose it either. They

simply have the power to decide whether to commit themselves to more
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equitable distributions of power. They will probably feel few penalties
whatever choice they make; they do not seem, in any obvious short-term
sense, the ones at risk, though they and we are all at risk because of the
behaviors which have been rewarded in them,

Through Women'’s Studies work I have met very few men who are truly
distressed about systemic, unearned male advantage and conferred
dominance. And so one question for me and others like me is whether we
will be like them, or whether we will get truly distressed, even outraged,
about unearned race advantage and conferred dominance and if so, what we
will do to lessen them. In any case, we need to do more work in
identifying how they actually affect our daily lives. We need more down-
to-earth writing by people about these taboo subjects. We need more
understanding of the ways in which white "privilege" damages white people,
for these are not the same ways in which it damages the victimized.

Skewed white psyches are an inseparable part of the picture, though I do
not want to confuse the kinds of.damage done to the holders of special
assets and to those who suffer the deficits. Many, perhaps most, of our
white students in the U.S. think that racism doesn’t affect them because
they are not people of color; they do not see "whiteness" as a racial
identity. ‘Many men likewise think that Women's Studies does not bear on
their own existences because they are not female; they do not see
themselves as having gendered identities. Insisting on the universal
effects of "privilege" systems, then, becomes one of our chief tasks, and
being more explicit about the particular effects in particular contexts is
another, Men need to join us in this work,

In addition, since race and sex are mot the only advantaging systems
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at work, we need to similarly examine the daily experience of having age
advantage, or ethnic advantage, or physical ability, or advantage related
to nationality, religion, or sexual orientation., Prof. Marnie Evans
suggested to me that in many ways the list I made also applies directly to
heterosexual privilege. This is a still more taboo subject than race
privilege: the daily ways in which heterosexual privilege makes married
persons comfortable or powerful, providing supports, assets, approvals,
and rewards to those who live or expect to live in heterosexual pairs.
Unpacking that content is still more difficult, owing to the deeper
imbeddedness of heterosexual advantage and dominance, and stricter taboos
surrounding these,

But to start such an analysis I would put this observation from my
own experience: The fact that I live under the same roof with a man
triggers all kinds of societal assumptions about my worth, politics, life,
and values, and triggers a host of unearned advantages and powers. After
recasting many elements from the original list I would add further

observations like these:

1. My children do not have to answer questions about why I live with my
partner (my husband).

2. 1 have no difficulty finding neighborhoods where people approve of our
household.

3. My children are given texts and classes which implicitly support our
kind of family unit, and do not turn them against my choice of domestic
partnership.

4, I can travel alone or with my husband without expecting embarrassment
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or hostility in those who deal with us.

5. Most people I meet will see my marital arrangements as an asset to my
life or as a favorable comment on my likability, my competence, or my
mental health,

6. I can talk about the social events of a weekend without fearing most
listeners' reactions.

7. T will feel welcomed and "normal™ in the usual walks of public life,
institutional, and social,.

8. In many contexts, I am seen as "all right" in daily work on women

because I do not live chiefly with women.

Difficulties and dangers surrounding the task of finding parallels
are many. Since racism, sexism, and heterosexism are not the same, the
advantaging associated with them should not be seen as the same. In
addition, it is hard to disentangle aspects of unearned advantage which
rest more oﬁ social class, economic class, race, religion, sex and ethnic
identity than on other factors. Still, all of the oppressions are
interlocking, as the Combahee River Collective statement of 1977 continues
to remind us eloquently.3

One factor seems clear about all of the interlocking oppressions.
They take both active forms which we can see and embedded forms which as a
member of the dominant group one is taught not to see. In my class and

place, I did not see myself as racist because I was taught to recognize

"A Black Feminist Statement," The Combahee River
Collective, pp. 13-22 in Hull, Scott, Smith, eds.,
All the Women Are White, All the Blacks Are Men.
But Some of Us Are Brave: Black Women's Studies,
The Feminist Press, 1982.
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racism only in individual acts of meanness by members of my group, never
in invisible systems conferring unsought racial dominance on my group from
birth. Likewise, we are taught to think that sexism or heterosexism is
carried on only through individual acts of discrimination, meanness, or
cruelty toward women, gays, and lesbilans, rather than in invisible systems

conferring unsought dominance on certain groups. Disapproving of the

systems won't be enough to change them. I was taught to think that

racism could end if white individuals changed their attitudes; many men

= think sexism can be ended by individual changes in daily behavior toward

women. But a man’s sex provides advantage for him whether or not he

approves of the way in which dominance has been conferred on his group. A
"white" skin in the United States opens many doors for whites whether or
not we approve of the way dominance has been conferred on us. Individual
acts can palliate, but cannot end, these problems. To redesign social
systems we need first to acknowledge their colossal unseen dimensions.
The silences and denials surrounding privilege are the key political tool
here. They keep the thinking about equality or equity incomplete,
protecting unearned advantage and conferred dominance by making these
taboo subjects. Most talk by whites about equal opportunity seems to me
now to be about equal opportunity to try to get into a position of
dominance while denying that gystems of dominance exist.

It seems to me that obliviousness about white advantage, like
obliviousness about male advantage, is kept strongly inculturated in the
United States so as to maintain the myth of meritocracy, the myth that
democratic choice is equally available to all. Keeping most people

unaware that freedom of confident action is there for just a small number
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of people props up those in power, and éerves to keep power in the hands
of the same groups that have most of it already. Though systemic change
takes many decades, there are pressing questions for me and I imagine for
some others like me if we raise our daily consciousness on the perquisites
of being light-skinned. What will we do with such knowledge? As we know
from watching men, it is an open question whether we will choose to use
unearned advantage to weaken hidden systems of advantage, and whether we
will use any of our arbitrarily-awarded power to try to reconstruct power

systems on a broader base.

I have appreciated commentary on this paper from the
Working Papers Committee of the Wellesley College Center for Research on
Women, from members of the Dodge seminar, and from many individuals,
including Margaret Andersen, Sorel Berman, Joanne Braxton, Johmnnella
Butler, Sandra Dickerson, Marnie Evans, Beverly Guy-Sheftall, Sandra
Harding, Eleanor Hinton Hoytt, Pauline Houston, Paul Lauter, Joyce Miller,

Mary Norris, Gloria Oden, Beverly Smith, and John Walter.
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Users of the White Privilege and Male Privilege paper for course
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From: Peggy McIntosh, Wellesley College Center for Research on Women, author of
"White Privilege and Male Privilege: A Personal Account of Coming to
See Correspondences Through Work in Women’s Studies" (Center Working
Paper #189) )

7 Subject: Notes and Topics for Further Reflection on White Privilege and Male
Privilege

In March, 1989, Brenda Montgomery invited me to be on her Chicago radio talk
* show to discuss this paper. She is an Afro-American woman with an Afro-American
audience. She read the list of 46 aspects of privilege aloud on the air, and we .
i spent 70 minutes discussing them and talking with callers, rather than the

t7i originally allotted 20 minutes. Response was very positive.

Brenda Montgomery said at one point, "With these attitudes, whites turn into
Teflon people. Nothing sticks; it all just rolls off them." I said, "But the

" thing is, the things on the list are not attitudes. They are not comscious."”

., Listening, later, I began to hear that many black friends use the word "attitude”

in a different way than I do. They use it to refer to something deep,

- generalized, and usually unacknowledged. "She has an attitude."” But they also

seem sometimes to use it to refer to something they wish the holder would

recognize and work on. The difference in usage may come from blacks'’ cultural

7t experience of dealing with invisible or unconscious racism so much of the time.

Joyce Miller of Bryn Mawr College has pointed out to me that two researchers who

2 do work in this area have given the name of "aversive racism” to this kind of

deep and unacknowledged feeling which is quite at odds with the holder's

" conscious attitudes, and which leads to behavior which is quite at odds with a

.., person’s conscious intentions and understanding of what she or he is doing. (See
- References.)

_ A black woman said she was glad to hear me "working on my own people,"

- because if she said these things about white privilege, she would be seen as
s-militant. Try saying five of these things on the list aloud, imagining that you
are a person of color talking about white privilege. Imagine how you would be
7 seen or heard by Caucasian friends or colleagues. Would you be seen and heard as
militant? If so, ask yourself whether you have ever formed or created a climate

in wvhich a person of color enumerating white privileges can have as much
., credibility and appear as rationally analytical as a white person doing so. Do
you create such a climate?

A black man said that everything on the list was obvious, and that I was
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rather naive in thinking that it wasn’t. It was obvious to him, but not to me.
7 The list was very hard for me to compile. This situation reminds me of the way
“in which I assume that white men know they are privileged, whereas they seenm
oblivious, and we are made to tiptoe arcund rather than mentien in their
= presences the bald existence of patriarchy, which most of them will go to their
raves denying.

- When the caller said that the existence of white privilege was obvious, this

“ireminded me also of research which reports that whites think blacks in the U.S.

“"are doing well, while blacks say they are not. Those in a privileged group are
educated to oblivion about what it iz like for others, especially for others who

“‘mave to be in their presences. This point may seem obvious, but it is not

“obvious in the white public domain, and this caller made that clear to me with a
new forece. What I would add, that he perhaps did not realize, is that a deep

;7 politics reinforced by taboos keeps "the obvious" from being seen by those who

:+ have been awarded most power in this culture. We are kept ignorant about white

" privilege and are ignorant about this ignorance.

A black man disagreed with my statement that the privilege of whites is

“unearned, He said whites earn it through white supremacy. "That'’s the rules of
the game -- white supremacists get it all.” A few minutes later, this caller

‘i asked me whether I thought some of us (i.e. some of my race) were a little bit

/less white supremacist than others. His assumption was that all whites are white
supremacists.

2l I do not like this assumption, but I have to take it seriocusly because it
‘parallels my perception that all white men are "patriarchal"™ in habits of mind
.,and behavior because of the cultural structures they are born in, though some of
i them are indeed "less patriarchal than cthers." "White supremacist” is a label I
““had associated before only with those who say that white people are superior and

should control others. Yet white men who do not explicitly say they are
superior, or that they should control women, usually just go ahead and accept
=iwhatever unearned public and private power they are given. They seesm to me to
embody and enact patriarchy, however non-sexist they may seem co themselves to
be. I can therefore see how whites can be seen as white supremacist. Whice
women and men can think they are decent, fair, open, "sympathetic," while being
 seen as white supremacist, unless we have explicitly disowned or worked against
inherited racial systems, and the look of superiority which privilege systems
allow us. Then we may seem "a little bit less white supremacist” than others.

. A black woman who is listed in the Acknowledgments section to the paper says
that the list is fine as far as it goes, and that what she experiences beyond the

“world touched by the list Iis a whole lot of other suffering I don’'t have a chance

to see. I understand this and urge all readers to add further examples from

=: their observations.

I also urge readers to make their own lists based on their own daily
- contexts and experiences; this one is specific to my own circumstances, among my
~ifriends and colleagues in this particular place and time.

. A white male caller said, "Race is not the issue,"” and told us that he was
-,discriminated against because of his long white beard. "All difference brings
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:discrimination." The talk show host thanked him and cut him off without much
wfurther comment. If you had decided to answer him, what would you have said?

One caller said that the class system was at the heart of the list, and that
I was talking chiefly about class privilege. Consider this, in reference to
ints on my list, or on your own.

A Jewish woman sald that she feels that as a Jewish woman she cannot count
“n many of the elements of privilege which I list. Consider differences between
“Jewish and Black experience, and similarities.

- An editor wrote to me saying that it was useful to have "blunt writing about
H'acism I wrote back to say that T wasn’t exactly doing "blunt writing about
"racism." Then a white woman in Los Angeles said I had explained "subtle male
.bias" to her, and this comment, too, disconcerted me. Both comments seem to
i“ywerlook the elements of unearned privilege, invisibility, and oblivion which I
“2mphasize. Another recent disjunction: a columnist in Los Angeles quoted the
_part about the "invisible knapsack,” but only in reference to male privilege; she
“imitted all mention of race priwilege. Either I have not bean clear about what ]
im saying, or my main points are very hard for these white readers to accept, or
both.

! A white Jewish male friend said that he thought my list clouded the topic by
jumbling together situations in which there is an absence of discrimination with
.situations in which there is an actual presence of white privilege. No woman of
lor to whom I have recounted this ecriticism has granted this difference, nor do
“i. But I have found it useful to think about his comment, for he is a thoughtful
feminist man. As I think about his distinction, and realize I cannot agree to
7it, this clarifies the subject, and correlates indirectly with the recent Supreme
~:ourt decisions which leave a huge burden on individuals to prove they were
intentionally and specifically discriminated against. My colleague wants to
istinguish between conditions which give specific advantages to whites and those
ZJhich simply have whiteness as the cultural norm.

A member of the Bird Clan of the Cherokee Nation, Brenda Collins, says that
aucasian women should never say to women of other races, "I lmow just how you
‘feel." What might Caucasian women do that makes more sense?

The Bostom Globe on June 8, 1989 reported that the Massachusetts Board of
t:legents of Righer Education had voted to "prohibit racism” in the Massachusetts
higher education system. But it is not possible to simply "prohibit racism" the
fz7ay you can, say, "prohibit smoking." Racism is both like an individual’s smoke-
triroducing action and like the whole system that produces every kind of air
pollution breathed by all of us. How do we go about thinking about and working

o change a whole set of systems which produce air pollution? And how do we
~anage to change understanding of what racism is, to the point where no one
“thinks you can simply prohibit it? I think we need to say that after all these
centuries of white privilege, no one can simply declare white privilege
“hrohibited, starting today. But first, we need public and private awareness that
“Jhite privilege exists.

A white woman has written to me about the privilege system: "It is very
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- hard to give up anything once the system is working for you." Yes., But also

" there are rewards for making good on what we gay are our ideals. Within your

 life circumstances, how can those of you who are reading these questions use

power to share power, or use privilege to dismantle privilege systems? Is it

= possible to arrive at some two or three ways in which each, or all, can see,
speak, or ac¢t in such ways? and involve their institions in doing so?

: Can Caucasian people understand that so-called privilege can be a deficit
status? I have a black friend who said to me once, "I wouldn't want to be white

if you paid me five million dollars." Can whites learn to understand that they
i are not "models"?

o Can white Americans learm that their versions of things are not
- international models? One listener has suggested that we should make lists like
< this about "the ugly American," living off unearned colonizers’ power., We are

not the only ones who do this, nor do we do it in all situations, but the
&7 comparison is walid.

Many groups traditionally committed to "service" have requested permission
- to use this paper: church groups, the Junior League, and the Women'’s
International League for Peace and Freedom. Church councils include Episcopal,
~ Quaker, Unitarian-Universalist, and Lutheran. I think certain white people who
_ had thought of themselves as "good" are able to be more reflective about the

‘i conditions surrounding their apparent virtue if they look at this kind of list.

But also the list has been useful to black students in the classes of Prof,
~1Beverly Guy-Sheftall, who uses the paper in a sophomore course, at traditionally
‘-/black Spelman College in Atlanta, Georgia. Dr. Sheftall reports that

paradoxically, discussion of the points on my list brings many black students to
-:their first understanding of what their parents and grandparents had been talking
bout as "institutionalized racism." Many of these students entered Spelman

College saying, as so many 17 year-old white female students say, "I've never
.been discriminated against."

Doa

This account and analysis of privilege, then, is useful both for those whose
groups have been given permission to dominate, and those whose groups have not
iibeen given such permission.

I would welcome responses and further comment from readers of this paper.
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;)rmcip]e of tax law that the ordinary meaning of terms
15 persuasive of their statutory meaning.”

We conclude that Congress made no distinetions based
upon the indueements for paying the premium. Con-
gress _(]climiteci the bond premium it wished to make
amortizable in terms of categories of bonds, and there is
o doubt that respondent purchased bonds which are in-
cluded within the purview of § 125, Respondent is there-
fore entitled to this deduetion and the judgment below is

’

Mu. Justice Brack dissents, He believes that this
case should be deecided in accordance with, and for the
reasons given by, the opinion of the Court of Appeals

for the Ninth Cireuit in Commissioner v. Shoony, 177 ¥
20 131 (1949). " '

Mr. Jusrice Douaras and Mg, JusTice Jackson took
ne part m the consideration or decision of this case

Y Crane Y. Commissioner, 331 U, 8, I, 6-7 (047 Helvering v
Fluccus Oak Leather Co., 313 U. 8. 247, 249 (194”" Helven'nj V.
San Joaguin Fruit & Tnvestment Co., 297 U, 8. 49(5, 449 (10'55) "
Lc.my V. Comumnissioner, 289 1. 8. 109, 111 (1933) : of .iit!'anzic ‘C"oas;
Line B (o, v, Phillips, 332 U, S, 16%, 171 (1947).’ -

Affirmed.”

e
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SWEATT v, PAINTER kv aL.
CERTIORARL 70 THE SUPREME COURT OF TEXAS.

No. 44 Argued Apnl 4, 3950 ~Decided June 3, b,

Petitioner was denied admision 1o the stute-supported  University

of Texns Lo Sehool, sulely Beeause he is a Negro i state law
forbids the admission of Negroes to that Law School.  Jle was
offered, hut he refused, enrolliment in a separate law school newly
established by the State for Negroes. The University of Texas
Law School has 16 full-time and three part-time professors, 850
students, a library of 63,000 volumes, a law review, moot court
faecilities, scholarship fumds, an Ocder of the Coif ailibation, wmany
distinguished  alumm, amd mueh iendivton and  presige. The
separate law school for Negroes has five full-tune professors, 234
students, o library of 16,500 volumes, & practice court, w legal aid
association and one ahunnms admatted to the Texas Bur; but i
exchudes from its student body members of racial groups wlich
number 859 of the population of the State and which include
most of the lawyers, witnesses, Jurors, judges, nml other officids
with whom petitioner would deat as a member ol the Texas Har.
Hetd: The legal edueation offered petitioner is not substantaidly
cqual to that which he wonlid receive i ndmitted o e Universiy
of Texas Law Sehool; sl the Egual Protechon Chase of the
Fourteenth Amendment requires that he be adontted to the Um-
versity of Texas Law School.  Pp. 631-6306.
Reversed.

A Texas trial court found that a newly-established state
Jaw school for Negroes offered petitioner “privileges, ad-
vantages, and opportunities for the study of law substan-
tially equivalent to those offered by the State to wlhite
students at the University of Texas” and denied manda-
mus to compel his admission to the University of Texas
Law School. The Court of Civil Appeals afinued. 210
S. W. 2d 442, The Texas Supreme Court denied writ of
error. This Court granted certiorari. 338 U. 5. Btd.
Reversed, p. 636.
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W. J. Durkam and Thurgood Marshall argued the
cause for petitioner.  With them on the brief were Robert
L. Carter, William 12 Ming, Jr., James M. Nabrit and
Franklin H. Williams,

Price Daniel, Atourney General of Texas, and Joe .
Greenhill, First Assistant Attorney General, argued the
cause for respondents. With them on the brief was £,
Jacobson, Assistant Alttorney General.

Briefs of amici curiae, supporting petitioner, were filed
by Solicitor General Perlman and Philip Etman for the
United States; Pau! (7. Annes for the American Federa-
tion of Teachers: Thomas 1. Emerson, Erwin N. Gris-
wold, Robert Hale, Harold Havighurst and Edward Levi
for the Committee of Law Teachers Against Segregation
in Legal Tducation; Phineas Indritz for the Ainerican
Veterans Committee, Tue.; and Marcus Cohn and Jacob
Grumet for the Anerican Jewish Committee et al.

An amicl curiae brief i support of respondents was
filed on behalf of the States of Arkansas, by fke Murray,
Attorney Generul; Flovida, by Richard W, Ervin, Attor-
ney General, and Frawk J. Heintz, Assistant Attorney
General; Georgia, by Eugene Cook, Attorney General,
and M. H. Blackshear, Jr., Assistant Attorney General;
Kentucky, by A. E. Funk, Attorney General, and M. B.
Holifield, Assistant Attorney General ; Louisiana, by
Bolivar £. Kemp, Jr., Attorney General; Mississippi, by
Greek L. Rice, Attorney General, and George H. Ethridge,
Acting Attorney General; North Carolina, by Harry Me-
Mullan, Attorney General, and Ralph Moody, Assistant
Altorney General ; Oklahoma, by Mae Q. Wiliamson,
Attoruey General; South Carolina, by John M. Daniel,
Attorney General; Tennessee, by Koy H. Beeler, Attorney
General, and William F. Barry, Solicitor General; and
Virginia, by J. Lindsay dlmond, Jr., Attorney General,
and Walter K. Rogers, Assistant Attorney General.

ey
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Mg. Crier JusTtics Vinson delivered the opinion of the
Court.

This case and McLaurin v, Oklakonia State Regents,
post, p. 637, present different aspects of this gvm-m] (ques-
tion: To what extent does the Equal Protection (Mlause of
the Fourteenth Amendimment limit the power of & smto_ to
distingaish hetween stwdents of different races il.l ]lrn‘tt‘s.-
sional and graduate education in a state university?
Broader issues have been urged for our consideration, but
we adhere to the principle of deciding constitutional ques-
tions only in the context of the particular case before the
Court. We have frequently reiterated that this Court
will decide constitutional questions only when necessary
to the disposition of the case at hand, and that such deci-
sions will be drawn as narrowly as possible.  Rescue ;hfmy
v. Municipal Court, 331 U. 8. 549 (1947), and cases cited
therein. Because of this traditional reluctance to extenl
constitutional nterpretations to situations or fucts which
are not before the Court, much of the excellent research
and detailed argument presented in these cases s un-
neeessury to thew disposition. ‘ .

In the instant case, petitioner filed an application for
admission to the University of Texas Law S(-,hn(_:l for
the February, 19046 term. His application was rejected
solely because he is a Negro.! Petitioner thvmu!mn
brought this suit for mandamus against the'appm_pr%ute
school officials, respondents here, to compel his a(immﬂfm_
At that time, there was no law school in Texas which
admitted Negroes. . '

The state trial court recognized that the action of
the State in denying petitioner the opportunity to gain

It appears that the Unmiversity has been restocted to white
students, in sccordance with the State Taw.  See Tex. Const., Art.
VIL §§ 7, 14; Tex. Rev. Civ, Stat. (Vernon, 19251, Arts, 264030 (Supp

LAY ' '
1040 ), 2710, 2000,
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aL'Icgul education while Eranting it to others deprived
him _uf the equal protection of the laws guaranteed hy
the Fourteenth Amendment. The court did not grant
t%le relief recuested, however, but continued the case for
SIx months to allow the State to supply substantially
f.‘f]l]'d[ facilities. At the expiration of the six months
mn I).v.(:mnlu-r, 1546, the court denied the writ on 1}1(:
showing that the authorized university  officinls had
adopted an order calling for the opening of a law school
for Negroes the following February. While petitioner’s
appeal was pending. such a s¢hool was made available,
but petitioner refused to register therein.  The Texas
Court of Civit Appeals set aside the trial court’s judgment
and ordered the cause “remanded generally to the trial
court for further proceedings without prejudice to the
rights of any party to this suit”

()n. remand, a hearing was held on the 1ssue of the
equality of the educational facilities at the newly estah-
lished school as cowmpared with the University of Texas
Tfaw School. Finding that the new school offered peti-
troner “privileges, advantages, and opportuntties for the
study of law substantially equivalent 1o those offered Ly
the State to white students at the University of Texas.”
the triul court denied mandamus. The Court of (‘iv‘il
Appeals affined. 210 S, W, 2 442 (1948). Petition-
f*r’s applieation for a writ of error was denied by the
I‘.c.\'as Supreme Court. We granted certiorart, 338 U. S,
865 (_1945))_ because of the manifest importance of th-e
constitutional issues involved. ‘

. The University of Texas Law School, from which peti-
tioner was exeluded, was staffed by a faculty of sixteen
full-time and three part-time professors, some of whom
are nationally recognized authorities in their field. Tts
student body numbered 850, The library contained over
65,0000 volumes. Among the other facilities available to
the students were o Taw review, moot court facilities,

iy i

s
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scholarship funds, and Order of the Coif affilintion. The
school’s alumni oecupy the most distinguished positions
in the private practice of the law and in the public hie
of the State. It may properly be considered one of the
nation’s ranking law schools.

The law school for Negroes which was to have openced
in February, 1947, would have had no imdependent faeulty
or library. The teaching was to be carried on by four
members of the University of Texas Law School faculty,
who were to maintain their offices at the University of
Texas while teaching at both institutions. Few of the
10,000 volunes ordered for the library had arrived; * nor
was there any full-time librarian. The school lacked
acereditation.

Since the trial of this case, respondents report the
opening of a law school at the Texas State University
for Negroes. It is apparently on the road to tull acered-
itation. It has a faculty of five full-time professors; a
student body of 23; a library of some 16500 volumes
serviced by a full-time staff; a practice court and legal
ard associaion: and one alumnus whoe has become a
member of the Texas Bar.

Whether the University of Texus Law School 15 coin-
pared with the original or the new law school for Negroes,
we cannot find substantial equality in the educational
opportunities offered white and Negro law students by
the State. In terms of number of the fauculty, variety of
courses and opportunity for specialization, size of the
student body, scope of the library, availability of law

o8 mdents of the interim School of Law of (he Texsas State Vii-
versity for Negroes [located in Austing whereas the pertnnent Sehool
wius 1o be located at Touston | shall have vse of the State Faw Tabrary
in the Capitol Buildmg, ., " Tex, Laws 1947, ¢ 249, § 11, Tex
Rev, Cive St (Vernon, 1949 Supp.), note to Arto 26630 T e
elear that this povilege was anvthing more than was extended 1o all

eilizens of the State,



634 OCTOBER TEHA\I, 1044,
Opiion of the Conrr A39 U8,

review and similar activities, the University of Texas Law
School Is superior.  What is more 1mportant, the Uni-
versity of Texas Law School possesses to a4 far greater
degree those qualities which are ncapable of ohjective
neasuremnent but which make for greatness in a law school.
Such qualities, 1o name but a few, include reputation of
the faeulty, experience of the ndininistration, position al
mfluence of the alumni, standing in the community, tradi-
tions aned prestige. It is difficult to believe that one who
had a free choice hetween thesg law schools would consider
the question close.

Moreover, although the Jaw is a highly learned pro-
fession, we are well aware that 1t 1s an intensely practical
one. The law school, the proving ground for legal learn-
ing and practice, cannot be effective in isolation from
the individuals and institutions with which the law inter-
acts.  Few students and no one who has practiced law
would choose to study in an academic vacuum, removedd
from the Interplay of ideas and the exchange of views
with which the law is concerned. The law school to
which Texas is willing to admit petitioner excludes from
s student body embers of the racial groups which
number 85% of the population of the State and include
most of the lawyers, withesses, jyrors, judges and other
officials with whom petitioner wil] inevitably be dealing
when he becomes a member of the Texas Bar. With
such a substantial and significant segment of soctety
excluded, we cannot conclude that the education offered
petittoner is substantially equal to that which he would
receive 1If admitted to the University of Texas Law
School.

It may be argued that excluding petitioner froin that,
school is no different from excluding white students from
the new law school. This contention overlooks realities.
It is unlikely that a member of a group so decisively in
the imajority, attending u school with rich traditions and

SWEATT o, PAINTIER. 635
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prestige which only a history of consi_stently maintalned
excellence could command, would claim that the oppor-
tunities afforded him for legal education were uueq}la]
to those held open to petitioner. That 51.1('.}1 a claim,
if made, would be dishonored by the Slute,‘ 1% no anywer.
“Kqual protection of the laws 1s ]1()l«vtl‘('h]'£“\'l‘t} Hn'uuglva
ndiseriminate imposition of Inequalities.”  Shelley v,
Kraemer, 334 U. 5. 1, 22 (1948). . .

It 1s fundamental that these cases coneern rights wlm:_h
are personal and present. This C01.1rt has stated unani-
mously that “The State must provide [legal educaiufnl
for [petitioner] in conformity with the equal pi‘.ute(ftwn
clause of the Fourteenth Amendment and pmvuleﬂlt a3
soon as 1t does for applicants of any other group.” ;\:puel
v. Board of Regents, 332 U. 8. 631, 633 (1048). J“'hat
case “did not present the issue whether a st:nc might
not satisiy the equal protection clause of the Fourteenth
Amendment by establishing a separate law _.%(_-imnl f.“r
Negroes.” Fisher v. Hurst, 333 U. S 147.’., l;?(l. ‘(1'.)4‘.5-).
Tn Missourt ex rel. Gaines v. Canada, 3056 1. 5. 337, 351
(1938), the Court, speaking through Chief Justice Hughes,
deelared that "petitioner’s right was n personal one. 1
was as an individual that he was entitled to the wit}ul
protection of the laws, and the State was bound tt)_ furmsh
him within 1ts borders facilities for legal e(lucu.lmn su‘l)—
stantially equal to those which the State there afforded for
persons of the white race, whether or not other negroes
sought the same opportunity.” These are ihe m.xly cuses
in this Court which present the issue of the constitutional
validity of race distinctions in state-supported graduate
and professional education. N '

In accordance with these cases, petitioner may c¢lain
his full constitutional right: legal education equivalent
to that offered by the State to students of other races.

Such education 1s not available to him in a m\purmvhlmv

school s offered by the State. We eannot, therefore,
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;::gree with respondents that the doctrine of Plessy v
{“ergusou, 163 11, 8. 537 (1896), requires affirmance ‘ofjthej
_]}ldglllent below. Nor need we reach petitioner’s conten
t'wn that Plessy v. Ferguson should be reexamined’ in th”
light of contemporary knowledge respecting the purp PT
of the Fourteenth Amendment and the effects gf rlosfesl’
segregation.  See supra, p. 631, e
We hold that (he Fepunl Protection Clause of the Four
teenth Amendment requires that petitioner be ad.mitt Ii
to the University of Texas Law School.  The judgmei(t

15 re-verseq and the cause is femanded for proceedings
not inconsistent with this opinlon, i

Reversed.

a2
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McLAURIN ¢. OKLAHOMA STATE REGENTS FOR

HIGHER EDUCATION Ev AL

APPEAL FROM THE UNITER STATES DISTRICT COURT FOR THE

WESTERN DISTRICT OF OKLAHOMA.

No. 34. Argued Apnl 3—4, 1950.—Decided June 5, 1950,

Appellant, & Negro etizen of Oklahow possesaingg s ninster’s degree,

was admitted 1o the Graduate School of the state-=upported Uni-
versity of Oklahoma uas 4 candidate for a doctorate in education
and was permitted to usc the same classroom, hbrary and cufetena
as white students. Turzuant to a requirement of slate law that
the instruction of Negroes in institutions of higher cdueation he
“upon a segregiated basis)”" however, he was assigned to a seat in
the clussroon in a row specified for Negro stickents, was assigned
to a special table in the hbrary, and, altheugh permitted to eat
in the cafeteria at the same time as other students, was assigaesd
to a special table there.  Held: The conditions under which appel-
lant is required to receive his education Jdeprive hun ol his personal
and present right to the equal protection of the laws; wnd the
Fourteenth Amendment precludes such differences in treatment by
the State based upon raee. Pp. 638642,

{a) The restrictions imposed upon appellant impair and inhilit
his nhility {o stady, to engnge e disenssions nid exehange views
with other students, and, i general, to learn b profesaon. Ty
610-641.

(b) That appellant may =till e set apart by hix fellow stadents
and may be in no better position when these restnietions are re-
moved 15 irrelevant, for there is a constitutional difference between
restrietions imposed by the State which prohibit the intellectual
commingling of students and the refusal of students to comnungle
where the State presents no such bur. P 641

(¢) Having been admitted to a state-supported graduaie school,
appetlant must reccive the same treaiment at the hands of the
State as students of other races. P. 642,

87 F. Supp. 528, reversed.

The proceedings beiow are stated in the opinion.  The
judgment below is reversed, p. 642.

Robert L. Carter and Amos T. Hall nrgued the cause
for appellant. With them on the el were Thurgoad
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CHAMBERS v. OMAHA GIRLS CLUB, INC. 697
Cite 25 834 F2d 697 (Bth Clr, 1987)

Crystal CHAMBERS, in her own Behalf
and in behalf of her minor daughter,
Ruth Chambers, Appetiants,

V.
The OMAHA GIRLS CLUB, INC., a Ne-
braska Corporation; Mary Heng-
Braun, Director; Mrs. Harold W. An-
dersen, and 80 other members of the
Board of Directors, both individually
and in" their official capacities; the
Omaha World Heraid, a Nebraska Cor-
poration; Harold W. Andersen, Presi-
dent; John Gottachalk, Yice President;
Woodson Howe, Vice President, hoth
individually and in their official capaci-
ties; the Nebraska Equal Opportunity
Commission; Lawrence Myers, Execu-
tive Director; Daniel Wherry, Chair-
man; Carmen Gottschalk, Commission-
er; Rose Marie Brandt, Commissioner;
Peggy Schmidt, Commissioner; Fran-
ces Dunaon, Commissioner; Patricia
Dorwart, Commissioner; Susan Gorrea,
Commissioner; Paul Douglas, former
Attorney General of Nebraska; Charles
Thone, former Governor of Nebraska,
all both individually and in their offi.
cial capacities; Allan Lozier; Clarence
Barbee; N.P. Dodge, Jr.; Dennis R.
Woods; Dana Bradford, IIl; Richard
Kizer; Kermit Brashear, II; Eileen
Wirth, members of the Board; Bobbie
Kerrigan, Deputy Director, and the ac-
tive members of the Girls Club Board,
Appeliees,

No. 86-1447.
United States Court of Appeals,
Eighth Circuit.
Submitted March 9, 1987.

Decided Dec. 3, 1987,
Rehearing Denied Feb. 25, 1988,

-“ﬁeheMng En Bane Denied Feb, 25, 1988.*

Unmarried staff member of private so-
cial club for giris brought discrimination
action following her discharge under club’s
“negative role model” policy prohibiting
continued employment of unmarried staff
members who either became pregnant or
caused pregnancy. The United States Dis-
trict Court for the District of Nebraska,

* Editor's note: An opinion dissenting from the

629 F.Supp. 925, Clarence Arlen Beam,
Chief Judge, dismissed action, and staff
member appealed. The Court of Appeals,
Wollman, Circuit Judge, held that; (1} role
model rule was justified by business neces-
sity because there was manifest relation-
ship between club’s fundamental purpose
and rule, and (2) role model rule qualified
as bona fide occupational qualification.
Affirmed.

McMillian, Cireuit Judge, dissented and
filed opinion.

1. Civil Rights &=9.10

Plaintiff seeking to prove discrimina-
tion under disparate impact theory must
show that facially neutral employment
practice has significant adverse impact on
members of protected minority group. Civ-
il Rights Act of 1964, §§ T01(k), 703(a), as
amended, 42 U.S.C.A. §§ 2000e(k), 2000e~
2(a).

2. Civil Rights =43

Once plaintiff has shown that facially
neutral employment practice has signifi-
cant adverse impact on members of pro-
tected minority group, employer has bur-
den of showing that practice has manifest
reiationship to employment in question and
is justifiable on ground of business necessi-
ty. Civil Rights Act of 1964, §§ 701(k),
703(a), as amended, 42 US.C.A.
§§ 2000e(k), 2000e-2(a).

3. Civil Rights #=9,10

Even if employer accused of employ-
ment discrimination under disparate impact
theory shows that discriminatory employ-
ment practice is justified by business neces-
sity, plaintiff may prevail by showing that
other practices would accomplish employ-
er's objectives without attendant diserimi-
natory effects. Civil Rights Act of 1964,
§§ T01(k), 703(a), as amended, 42 U.S.C.A.
§§ 2000e(k), 2000e-2(a).

4. Civil Rights ¢=9.14

“Role model rule” of private social
club for girls, which was used as basis for
discharge of unmarried staff member when
she became pregnant, was justified by busi-
ness necessity because there was manifest
denial of rehearing en banc will be published,

- a ERRON
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relationship between club's fundamental
purpose and rule. Civil Rights Act of 1964,
§§ 701(k), 703(a), as amended, 42 U.S.C.A.
§§ 2000e(k), 2000e-2(a).

5. Civil Rights $=9.14

Private social club for girls which used
“role model rule” as basis for discharge of
unmarried staff member who became preg-
nant was not required to grant staff mem-
ber leave of absence or transfer her to
position that did not involve contact with
club’s members as alternative to discharge;
employing temporary replacement would
have required six months of on-thejob
training, use of temporary replacements
would have disrupted atmesphere of stabili-
ty that club attempted to provide, and
transfer to ‘‘no contact” position was im-
possible because there were no positions at
club that did not involve contact with club
members. Civil Rights Aect of 1964,
§§ 701(k), 703(a), as amended, 42 U.S.C.A.
§§ 2000e(k), 2000e-2(a).

6. Civil Rights 4=9.14

“Role model rule” of private social
club for girls, which was used as basis for
discharge of unmarried staff member who
became pregnant, was bona fide occupa-
tional qualification; role model rule had
manifest relationship to club’s fundamental
purpose, and there were no workable alter-
natives to rule. Civil Rights Act of 1964,
§ 708(e), as amended, 42 U.S.C.A,
§ 2000e-2(e).

Mary Kay Green, Omaha, Neb., for ap-
pellant,

t. The Club's objectives are to:
1. Create a safe and stable environment that
fosters trusting relationships and individual
value deveiopment through interaction with
peers and aduits,
2. Develop and implement programs to en-
able girls to build positive self esteem through
skill development and application. ~
3. Make available quality health programs so
girls may understand and deal with their own
health problems and health maintenance.
4, Establish a climate where girls participate
in and experience the decision making pro-
cess and have broad opportunity to take lead-
ership roles.

Robert D. Mullin, Omaha, Neb., for Oma-
ha Girl's Club,

Sharon Lindgren, Asst. Atty. Gen,, Lin-
coin, Neb. for other appellees.

Before McMILLIAN, BOWMAN, and
WOLLMAN, Circuit Judges.

WOLLMAN, Cireuit Judge.

Crystal Chambers appeals the district
court's orders and judgment disposing of
her civil rights, Title Vil employment dis-
crimination, and pendent state law claims,
Chambers' claims arise from her dismissai
as an employee at the Omaha Girls Club on
account of her being single and pregnant in
violation of the Club's “role model ruie.”
The primary issue in this appeal i3 whether
the Club’s role model ruie is an employ-
ment practice that is consistent with Title
VII because it is justifiable as a business
necessity or a bona fide occupational quali-
fieation.

I

The Omaha Girls Club is a private, non-
profit corporation that offers programs de-
signed to assist young girls between the
ages of eight and eighteen to maximize
their life opportunities.! Among the Club’s
many activities are programs directed at
pregnancy prevention. The Club serves
1,500 members, ninety percent of them
black, at its North Omaha facility and 500
members, fifty to sixty percent of them
black, at its South Omaha facility. A sub-
stantial number of youngsters who are not
Club members also participate in its pro-
grams. The Club employs thirty to thirty-
five persons at its two facilities; alil of the

5. Provide opportunities for girls to explore
the full range of their personal options in
family roles and career choices in order to
take control of their lives.
6, Encourage a knowledge and under-
standing of the various cultures in our socie-
ty. Promote a broad view of responsibility as
a citizen of a farger community through edu-
cation and civic activity.
7. Encourage both individual and group re-
sponsibility.

Record at 30.
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non-administrative personnel st the North
Omaha facility are black, and fifty to sixty
percent of the personnel at the South Oma-
ha facility are black.

The Club’s approach to fulfilling its mis-
sion emphasizes the development of close
contacts and the building of relationships
between the girls and the Club’s staff
members. Toward this end, staff members
are trained and expected to act as role
models for the girls, with the intent that
the girls will seek to emulate their behav-
jor. The Club formulated its “role model
rule” banning single parent pregnancies
among its staff members in pursuit of this
role model approach.?

Chambers, a black single woman, was
employed by the Club as an arts and crafts
instructor at the Club’s North Omaha facil-
ity. She became pregnant and informed
her supervisor of that fact. Subsequently,
she received a letter notifying her that
because of her pregnancy her employment
was to be terminated. Shortly after her
termination, Chambers filed charges with
the Nebraska Equal Opportunity Commis-
sion (NEOC) salleging discrimination on the
basis of sex and marital status, The

2. The Club's personne! policies state the rule as

follows:
MAJOR CLUB RULES
All persons employed by the Girls Club of
Omaha are subject to the rules and regula-
tions as established by the Board of Directors.
The following are not permitted and such acts
may result in immediate discharge:

* - * L L L

11, Negative role modeling for Girls Club
Members to include such things as single par-
ent pregnancies.

Record at 28,

3. As the case caption indicates, Chambers also
brought this action on behalf of her daughter
Ruth, the child born of the pregnancy that
brought about this litigation. The district court
dismissed Ruth Chambers for lack of standing.
Chambers challenges the district court's conclu-
sion on the standing issue in this appeal. See
infra at 704-705,

4. Chambers brought this action during the
pendency of her appeal to the Equal Employ-
ment Opportunity Commission's {(EEOC's) Dis-
trict Office. The EEOC later found reasonable
cause to believe that Chambers' charge of em-
ployment discrimination was true, but did not
enter into a conciliation agreement with or
bring a civil action against the Club. Chambers

NEOC found no reasonable cause to be-
lieve that unlawful employment discrimina-
tion had occurred. Chambers?® then
brought this action in the district court
seeking injunctions and damages.¢

Chambers uitimately alleged, after a ser-
ies of amendments to her complaint, that
her rights under the first, fifth, ninth, and
fourteenth amendments had been violated.
She asserted civil rights claims under 42
U.S.C. §§ 1981, 1983, 1985, 1986, and 1988,
and state law claims for bad faith dis-
charge, defamation, invasion of privacy, in-
tentional infliction of emotional distress,
intimidation, and conspiracy to deprive her
of her livelihood, She also alleged viola-
tions of Title VII. Chambers named as
defendants numerous organizations and in-
dividuals associated with those organiza-
tions: the Club, its director, deputy di-
rector, and board of directors; the Omaha
World Herald newspaper and three of its
officers; the NEOC, its executive director,
and its commissioners; Charles Thone, the
Governor of Nebraska; and Paul Douglas,
the Attorney General of Nebraska’

On October 19, 1983, the district court ®
issued an order dismissing Chambers’ sec-

amended her complaint to add the employment

discrimination claims under Title VII after re-

ceiving a right-to-sue letter from the EEOC pur-
suant to 42 US.C. § 2000e-5(f)(1) (1982).

Several of the defendants were named as par-
ties to this case primarily on the basis of Cham-
bers’ allegations that they were involved in a
conspiracy te deprive her of her rights in viola-
tion of section 1985(3), section 1986, and state
law. Although Chambers appeals the various
determinations of the district court rejecting her
conspiracy claims, see infra at 15-16, we find it
unnecessary for the purposes of this opinion to
recount in detail the alieged facts in support of
these claims. Stated generally, Chambers al-
leged that the spouses of different Omaha World
Herald officers were members of the NEOC and
the Club's board of directors, that they caused
the proceedings before the NEOC to be preju-
diced and caused an editorial supporting the
role model rule to be published in the Omaka
World Herald, and that public officials knew of
or aided the alleged conspiratorial activities.

6. The Honorable Warren K. Urbom, United
States District Judge for the District of Nebras-
ka. On December 31, 1984, Judge Urbom grant.
ed Chambers’ motion for his recusal. All orders
entered after that date and referred to in this
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tion 1983 claim against the Club,’ finding
the NEOC absolutely immune from liability
under section 1983, dismissing Governor
Thone and Attorney General Douglas for
failure to state a claim against them, and
dismissing sll of the state law claims ex-
cept the conspiracy and intimidation claims,
On November 7, 1985, the district court
entered an order granting the motion of
the Omahe World Herald for summary
judgment on the section 1985(3) and state
conspiracy claims sgainst it. On January
6, 1986, the matter went to trial. The
claims remaining against the Club at the
time of trial included: (1) conspiracy to
deprive Chambers of her rights in violation
of 42 US.C. § 1985(3), (2) conspiracy in
violation of state law, (3) intentional race
diserimination in violation of 42 U.S.C.
§ 1981, and (4) & combination of race and
sex discrimination in the course of employ-
ment in violation of 42 US.C.
§ 2000e-2(a)® At the ciose of the plain-
tiff's case the court directed a verdict in
favor of the Club on the section 1985(3),
gection 1981, and state conspiracy claims,
The court explained its grounds for direct-
ing the verdict and announced its judgment

opinion were issued by The Honorable C. Arlen
Beam, Chief Judge, United States District Court
for the District of Nebraska.

7. Hereinafter we refer to the Club defendants
collectively as the “Club” Similarly, we will
refer to the other groups of defendants as the
“Owmaha World Herald" and the "NEOC.”

8. Chambers voluntarily dismissed her claim un-
der the free exercise clause of the first amend.
ment. The district court did not consider
Chambers’ other constitutional claims. Cham-
bers challenges the district court's failure to do
so in this appeal. See infra at 704-705. The
district court also dismissed Chambers' state
claim for intimidation.

9. Neither party challenges the district court's
description of Chambers' Title VII claim as
based on & “combination of race and sex dis-
crimination.” Chambers, 629 F.Supp. at 944.
The court also noted that it was concerned with
race discrimination “only insofar as [the role
model rule] may have an impact upon the class
of black women.," Id

10, 42 U.S.C. § 2000e-2(a) {1982) provides:

It shall be an unlawful employment prac-
tice for an employer—

in favor of the Club on the Title VII claims
in its order of February 11, 1386, Cham-
bers v. Omaha Girls Club, 629 F.Supp. 925
(D.Neb.1986).

11

We turn first to the district court's deter-
mination of the Title VII questions. The
distriet court examined Chambers' allega-
tions of employment discrimination? in vio-
lation of 42 U.8.C. § 2000e~2(a} under both
the digparate impact and disparate treat-
ment theories.) We review in turn the
court’s conclusions and Chambers’ argu-
ments under each of these theories.

A

[1-3] A plaintiff seeking to prove dis-
crimination under the disparate impact the-
ory must show that a facislly neutral em-
ployment practice has a significant adverse
impact on members of a protected minority
group. The burden then shifts to the em-
ployer to show that the practice has a
manifest relationship to the employment in
question and is justifiable on the ground of

(1) o fail or refuse to hire or to discharge
any individual, or otherwise to discriminate
against any individual with respect to his
compensation, terms, conditions, or privileges
of employment, because of such individual's
race, color, religion, sex, or national origin;
or

(2) to limit, segregate, or classify his em-
ployees or applicants for employment in any
way which would deprive or tend to deprive
any individual of employment opportunities
or otherwise adversely affect his status as an
employee, because of such individual's race,
color, religion, sex, or national origin.

A separate provision makes it clear that Title
VII prohibits discrimination on the basis of
pregnancy. 42 US.C. § 2000e(k) (1982) pro-

vides in part:
For purposes of this subchapter—
w L] * * " ]

(k) The terms “because of sex” or “on the
basis of sex” include, but are not limited to,
because of or on the basis of pregnancy, child-
birth, or related medical conditions; and
women affected by pregnancy, childbirth, or
related medical conditions shall be treated the
same for all employment-related purposes, in-
cluding receipt of benefits under fringe bene-
fit programs, as other persons not so affected

but similar in their ability or inability to work
" oW h
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business necessity. Even if the employer
shows that the discriminatory employment
practice is justified by business necessity,
the plaintiff may prevail by showing that
other practices would accomplish the em-
ployer's objectives without the attendant
diseriminatory effects.”! The district court
found that ‘because of the significantly
higher fertility rate among black females,
the rule banning single pregnancies would
impact black women more harshly.”
Chambers, 629 F.Supp. at 949.¢ Thus,
Chambers established the disparate impact
of the role model rule.”* The Club then
sought to justify the rule as a business
necessity.

Establishing a business necessity de-
fense presents an employer with a “heavy
burden.” Hawkins v. Anheuser-Busch,
Inc, 697 F.2d 810, 815 (8th Cir.1983).
Business necessity exists only if the chal-
lenged employment practice has “ * “a man-
ifest relationship to the employment in
question.”’"” Id. {(guoting Dothard v
Rawlinson, 433 U.S. 321, 329, 97 S.Ct.
2720, 2725, 53 L.Ed.2d 786 (1977) {quoting
Griggs v. Duke Power Co., 401 U.S. 424,
432, 91 S.Ct. 849, 854, 28 L.Ed.2d 158
(1971)}). The employer must demonstrate
that there is a “ ‘compeiling need * * * to
maintain that practice,’ " and the practice
cannot be justified by “‘routine business
considerations.’”’ Id, (quoting Kirby v.
Golony Furniture Co., 613 F.2d 696, 706
n. 6 (Bth Cir.1980Y); see also EEOC v. Rath
Packing Co., 787 F.2d 318, 331 (8th Cir.),

11. See, e.g., Connecticur v. Teal 457 US. 440,
446-47, 102 5.Ct. 2525, 2530, 73 L.Ed.2d 130
(1982); Dothard v. Rawlinson, 433 U.S. 321,
328-29, 97 S.CL. 2720, 2726, 53 L.Ed.2d 786
(1977); International Brotherhood of Teamsters
v. United Stares, 431 1.8, 324, 335 n. 15, 97 S.Cu
1843, 1854 n. 15, 52 L.Ed.2d 396 (1977); Albe-
marle Paper Co. v. Moody, 422 U S. 405, 425, 95
S.Ct. 2362, 2375, 45 L.Ed.2d 280 (1975); Griges
v. Duke Power Co., 401 11.5. 424, 430-32, 91 8.CL.
849, 85354, 28 L. Ed.2d 158 (1971); Mcintosh v.
Weinberger, B10 F.2d 1411, 1426-27 (8th Cir.
\987); Easley v. Anheuser-Busch, nc., 758 F.2d
251, 255 n. 7 (8th Cir.1985); Hawkins v. Anheu-
ser-Busch, Inc., 697 F.2d 810, 815 (8th Cir.1983);
Kirby v, Colony Furn. Co., 613 F.2d 696, 703 (Sth
Cir.1980).

12. The court relied on statistics showing that
black women generally, and black women with-
in certain age groups in Douglas County, Ne-

cert. denied, — US, —— 107 8.Ct 307,
93 L.Ed.2d 282 (1986). Moreover, the em-
ployer may be required to show that the
challenged employment practice is * ‘neces-
sary to safe and efficient job perform-
ance,'” McCosh v. City of Grand Forks,
628 F.2d 1058, 1062 (8th Cir.1980) (quoting
Dothard, 433 U.S. at 332 n. 14, 97 S.Ct. at
2728 n. 14); see also Rath Packing Co.,
787 F.2d at 328; Donnell v. Generai Mo-
tors Corp., 576 F.2d 1292, 1299 (8th Cir.
1978), or that the employer's goals are
“significantly served by” the practice.
New York City Transit Auth. v. Beazer,
440 U.S. 568, 587 n. 31, 99 S.Ct. 1355, 1366
n. 31, 5% L.Ed.2d 587 (1979). See generally
Nolting v. Yellow Freight Sys., Inc,, 799
F.2d 1192, 1199 (8th Cir.1986).

The district court found that the role
model rule is justified by business necessi-
ty because there is a manifest relationship
between the Club's fundamental purpose
and the rule. Specifically, the court found:

The Giris Club has established by the
evidence that its only purpose is to serve
young girls between the ages of eight
and eighteen and to provide these women
with exposure to the greatest number of
available positive options in life. The
Girls Club has established that teenage
pregnancy is contrary to this purpose
and philosophy. The Girls Club estab-
lished that it honestly believed that to
permit single pregnant staff members to
work with the girls would convey the

braska, specifically, are more likely to become
pregnant than white women. Chambers, 629
F.Supp. at 949 n. 45,

13. The district court found that Chambers had
established disparate impact under the first
method articulated by this court in Green v.
Missouri Pac. R.R., 523 F.2d 1290, 1293-94 (8th
Cir.1975). Chambers, 629 F.Supp. at 948-49,
The Club argues in its brief that the court erred
in finding disparate impact. We are unpersuad-
ed by the Club's argument and, furthermore, we
are disinclined to devote further attention to the

issue because of the Club's failure to assert a -

cross-appeal secking reversal of the district
court's finding of disparate impact. Ses Wycoff
v. Menke, 773 F.2d 983, 985 (8th Cir.1985)
(cross-appeal necessary to modify or alter lower
court decision), cert, denfed, 475 U.S. 1028, 106
S.Ct. 1230, 89 L.Ed.2d 339 (1986).
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impression that the Giris Club condoned
pregnancy for the girls in the age group
it serves. The testimony of board mem-
bers * * * made clear that the policy was
not based upon a morality standard, but
rather, on & belief that teenage pregnan-
cies severely limit the available opportu-
nities for teenage girls. The Girls Club
also established that the policy was just
one prong of a comprehensive attack on
the problem of teenage pregnancy. The
Court is satisfied that 2 manifest rels-
tionship exists between the Girls Club's
fundamental purpose and its single preg-
nancy policy.

Chambers, 629 F.Supp. at 950. The court

also relied in part on expert testimony to.

the effect that the role mode! rule couid be
helpful in preventing teenage pregrancy.'*
Chambers argues, however, that the dis-
trict court erred in finding business neces-
aity because the role model rule is based
only on speculation by the Club and has not
been validated by any studies showing that
it prevents pregnancy smong the Club's
members.

Business necessity determinaticts in dis-
parste impact eases are reviewed under the
clearly erroneous standard of review ap-
plied to factusl findings. Fed.R.Civ.P
52(s); s2e Hawkins, 697 F.2d at B15; see
elso Reddemann v, Minnesota Higher
Edue. Coordinating Bd., 811 F.2d 1208,
1209 (8th Cir.1987) (per curiam). Thus, we
may reverse the district court’s finding of
business necessity only if we ars " ‘left
with the definite and firm conviction that a
mistake has been committed.'” Anderson

14, Chambers’ cxpert witness testified that the
only way 10 resolve the teenage pregnancy prob-
lem was through economic opportunities such
as education and jobs. The Club’s expert agreed
that these factors were important, but also testi.
fied concerning the value of role modeling and
cencluded that the role model rule "could be
(and in her opinion is) ancther viable way 10
sttack the problem of teenage pregmancy.”
Chambers, 623 F.Supp, a1 951,

In additlon to relying on the evidence con-
cerning the Club's purpose and spprosch and
the expert testimony, the district court found
that the rule was adopted in response to two
incidents involving Club members’' reactions to
the pregnancies of single Club staff members.
Jd at 945, i

$34{ FEDERAL REPORTER, 24 SERIES

v. City of Bessemer City, 410 US. 584,
573, 105 S.Ct. 1504, 1511, 84 L.Ed.2d 518
{1985) (quoting United States » United
States Gypsum Co., 333 U.S. 884, 395, 68 -
S.Ct. 625, 541, 92 L.Ed. 746 (1948)).

[4] We believe that “the district court's
sccount of the evidence is plausible in light
of the record viewed in its entirety.” Id
470 U.S. at 573-74, 105 S.Ct at 1511-12.
Therefore, we cannot say that the district
court's finding of business necessity i
clearly erroneous. The district court’s con-
clusion on the evidence is not an impermis-
sible one. Ailthough validstion studies can
be helpful in evaluating such questions,
they are not required to maintain 2 success-
ful business necessity defense. Hawkins,
697 F.2d at 815-16; see Dawis v. Cily of
Dallas, T17 F.2d 205, 217-18 (5th Cir.19885),
cert. denied, 476 U.S, 11186, 106 S.CL. 1972,
40 L.Ed.2d 656 (1986). Indeed, we are un-
certain whether the role model rule by its -
nature is suited to validation by an empiri-
cal study." Consequently, the court's con-
clusion in Hasoking is apt in this case: “We
cannot say * * * that validation studies are
always required and we are not willing to
hold under the facts of this case that such
evidence was required here.” Id. at 818,

[51 Chambers argues further, however,
that the district court erred in discounting
siternative practices that the Club could
have used to ameliorate the discriminatory
effects of the role medel rule. Chambers
contends that the Club either could have
granted her a leave of absence or transfer
red her to a position that did not involve
contact with the Club's members. The

1S, Iroaically, st oral argument Chambets’ coun-
sel responded in the negative 1o the court's ques-
tion concerning whether the rule could ever be
empirically proven to prevent pregnancy among
the Club's members. Counsel's responise must
be construed to mean cither that it |s impossible
o perforrm 5 meaningful cmpirieai study of
such matters, or that counse] believes that no
such study would ever show the rule to have the
effect desired by the Club. If we were to adopt
the first construction it would be ludicrous for
us (0 reverse for iack of validation studies.
Moreover, the sccond construction
nothing tmore than counsel's own bellef con-
cerning the rele model rule, 8 belief rejected by
the district court in favor of that held by the
Club,
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Club responds that neither of these alterna-
tives was available in this case, The Club
has 2 history of granting leaves of up to
six weeks, but the purposes of the role
mode! rule would have required a five to
six month leave for Chambers, given that
the pregnancy would have become visually
apparent probably within three or four
months. Moreover, employing a temporary
replacement to take Chamber’s position
would itself have required six months of
on-the-job training before the replacement
would have been able to interact with the
girls on the level that the Club’s approach
requires. The use of temporary replace-
ments would also disrupt the atmosphere
of stability that the Club attempts to pro-
vide and would be inconsistent with the
relationship-building and interpersonal in-
teraction entailed in the Club’s role model
approach. Furthermore, transfer to a
“noncontact position" apparently was im-
possible because there are no positions at
the Club that do not involve contact with
Club members. The district court found
that the Club considered these alternatives
and determined them to be unworkable.
Chambers, 629 F.Supp. at 945-46. We are
unable to conclude that the district court’s
finding that there were no satis{actory al-
ternatives to the' dismissal of Chambers
pursuant to the role model rule is clearly
erroneous. Accordingly, we hoid that the
district court’s finding that the role model
rule is justified by business necessity and
thus does not violate Title VII under the
disparate impact theory is not clearly erro-
neous.
B

Unlike the disparate impact theory, the

disparate treatment theory requires a

6.  Texas Dep't of Community Affairs v. Burdine,
450 US. 248, 252-53, 101 S.C1. 1089, 1093, &7
L.Ed.2d 207 (1981); McDonneil Douglas Corp. v.
Greem, 411 US. 792, B02-D4, 93 S.C1. 18}7, 1524
25, 36 L.Ed.2d 668 (1973); see, e.g., Johnsom v.

 Legal Servs. of Ark, Inc,, 813 F.2d 893, 896 (8th
Cir.1987). Nerterville v, Missouri, 800 F.2d 798,
802-03 (&th Cir.1986); Eusley v. Anheuser-
IB;J:..S';.; Ine, 758 F.2d 251, 256 n. 10 {8th Cir.

17. The biog uccpll(m; unilike the business ne-
cessity defense, 13 ctatutarily based. 42 US.C.
§ 2000c-2(¢) {1982) provides in part:

plaintiff seeking to prove employment dis-
crimination to show discriminatory animus.
The plaintiff muat first establish a prima
facie case of discrimination. The burden of
production then shifts to the employer to
show a legitimate, nondiscriminatory res-
son for the challenged employment prac-
tice. If the employer makes such 2 show-
ing, then the plaintiff may show that the
reasons given by the employer were pretex-
tual.® No violation of Title VII exists,
however, if the empioyer can show that the
challenged employment practice is 2 bona
fide occupational qualification (bfog).\”

The district court found that Chambers
had succeeded in establishing a prima facie
case of discrimination but concluded that
the Club’s role model approach is a legit-
imate, nondiseriminatory reason for the
role model rule. Chambers, 629 F.Supp. at
947. The court then found that Chambers
was unable to show that the Club's reason
for the rule was a pretext for intentional
discriminalion. [Id at 947-48. The court
also stated in passing that the role model
rule “presumably” is a bfoq. Jd. at 941 n.
51. y

Chambers argues alternatively that the
district eourt erred in failing to find a viola-
tion of Title VII under the disparate treat-
ment theory, and that this case should not
be analyzed under the disparate treatment
theory because Chambers' discharge on ac-
count of her pregnancy constitules inten-
tional discrimination without further analy-
sis. Chambers also argues that the role
model rule cannot be justified as a bfoq.
Because w: are persuaded that the role
model rule qualifies as a bfoq, we find it

Motwithstsnding any other provision of this
subchapter, {1) it shail not be an uniawful
employment practice for a1 employer 10 hire
snd emplay employces, * * * on the bads of
his religion, sex, or naiional origin in those
certain instances where religion, sex, or na-
tional origin iz a bona fide occupational quall-
Ncation reasonably necessary to the normal
operation of that particular business or enter-
prise * ¢ *,
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unnecessary to address Chambers’ other
arguments. 8

The bfoq exception is *‘an extremely
narrow exception to the general prohibition
of discrimination on the basis of sex.””
Gunther v. Towa State Men'’s Reformato-
ry, 612 F.2d 1079, 1085 (8th Cir.), cert.
denied, 446 U.S. 966, 100 S.Ct. 2942, 64
L.Ed.2d 825 (1980), (quoting Dothard v
Rowlinson, 433 U.S. 321, 334, 97 S.Ct.
2720, 2729, 53 L.Ed.2d 786 (1977)). In Do-
thard v. Rawlinson, 433 U8, at 321, 97
S.Ct. at 2720, the Supreme Court found
that a rule that prohibited employment of
women in contact positions in all-male Ala-
bama prisons was a bfog under the particu-
lar circumstances of that case, which in-
volved a prison system rife with violence.
The statutory language, see supra note 17,
is, of course, the best guide to the content
of the bfoq exception; however, the courts,
including the Supreme Court in Dothard,
have noted the existence of several formu-
lations for evaluating whether an employ-
ment practice is a bfoq. The formulations
include: whether “ ‘the essence of the busi-
ness operation would be undermined'"”
without the challenged employment prac-
tice, Dothard, 433 U.S. at 333, 97 8.Ct. at
2728 (quoting Diaz v Pan American
World Airways, Inc., 442 F.2d 385, 388
(5th Cir.), cert, denied, 404 U.S. 950, 92
8.Ct. 275, 30 L.Ed.2d 267 (1971)) (emphasis
in original); whether safe and efficient per-
formance of the job would be possible with-
out the challenged employment practice, id,
(citing Weeks v, Southern Bell Tel. & Tel.
Co., 408 F.2d 228, 285 (5th Cir.1969)); and
whether the challenged employment prac-
tice has “‘a manifest relationship to the
employment in question.’ "’ Gunther, 612
F.2d at 1086 (quoting Griggs v. Duke Pow-

18. Even if the district court erred in finding no
disecrimination under the disparate treatment
theory, our conclusion that the role model rule
is a bfoq means that there can be no violation of
Title VII. Moreover, the per se intentional dis-
crimination approach advocated by Chambers
simply eliminates the burden-shifting procedure
described supra at 703, leaving the bfog excep-
tion as the empioyer's only defense. Thus, our
conclusion on the bfoq issue also would prevent
Chambers from prevailing under her proposed
per se intentional discrimination approach.

er Co., 401 U.S, 424, 432, 91 S.Ct. 849, 854,
28 L.Ed.2d 158 (1971)}

(6] Although the district court did not
clearly conclude that the role model rule
qualified as a bfoq, several of the court's
other findings are persuasive on this issue.
The eourt’s findings of fact, many of which
are reievant to the analysis of a potential
bfoq exception, are binding on this court
unlese clearly erroneous. The facts rele-
vant to establishing a bfog are the same as
those found by the district court in the
course of its business necessity analysis.
As already noted, see supra at 701-02,
the district court found that the role model
rule has a manifest relationship to the
Club’s fundamental purpose and that there
were no workable alternatives to the rule.
Moreover, the district court's finding of
business necessity itself is persuasive as to
the existence of a bfoq. This court has
notad that the analysis of a bfoq “is similar
to and overlaps with the judicially created
‘buginess necessity’ test.” Gunther, 612
F.2d at 1086 n. 8. The various standards
for establishing business necessity are

" quite similar to those for determining a

bfog. Indeed, this court has on different
occasions applied the same standard—
“manifest relationship” —to both business
necessity and bfoq. Compare Hawkins v.
Anheuser-Busch, Inc., 697 F.2d 810, 815
(8th Cir.1983) (business necessity) with
Gunther v. lowa State Men's Reformato-
ry, 612 F.2d 1079, 1086 (8th Cir), cert.
denied, 446 U.S. 966, 100 S.Ct. 2942, 64
L.Ed.2d 825 (1980) (bfog).!* Inasmuch as
we already have affirmed the district
court’s finding of business necessity as not
clearly erroneous, see supra at 703, we
feel compelled to conclude that “[iln the
particular factual circumstances of this

19, Further indication of the similarity of busi-
ness necessity and bfoq is provided in Dothard,
433 US. at 321, 97 S.Ct. at 2720, where the
Court referred to the “necessary to safe and
efficient job performance” standard in relation
to both of the defenses. Compare Dothard, 433
U.S. at 332 n. 14, 97 S.Ct. at 2728 n. 14 (business
necessity) with Dothard, 433 US, at 333, 97
S.Ct. at 2728 (bfog).
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case,” Dothard, 433 U.S. at 334, 97 S.Ct. at
2729, the role model rule is reasonabiy nec-
essary to the Club's operations. Thus, we
hotd that the role model rule qualifies as a
bona fide occupational gqualification.

HI

Chambers also appeals the district
court’s dismissal of various other claims
and parties. Specifically, she challenges
the court's dismissal of the section 1983
claim against the Club for lack of state
action, Chambers v. Omaka Girls Club,
Ime, No. CV 83-1-38, slip op. at 34
(D.Neb. October 19, 1983); dismissal of the
NEOC on the ground of absclute immunity
based on Butz v. Economou, 438 U.S. 478,
98 8.Ct. 2894, 57 L.Ed.2d 895 (1978), id. at
4; dismissal of Governor Thone and Attor-
ney General Douglas for failure to state a
claim against them, id. at 4-6; grant of
summary judgment in favor of the Omahe
Worid Herald on the section 1985(3) and
state comspiracy claims because of Cham-
bers’ failure to show conspiratorial agree-
ment or other elements of the cause of
action, Chambers v. Omaha Girls Club,
Inc., No. CV 83-1-38, slip op. at 3-6
(D.Neb. Nov. 7, 1985); dismissal of Ruth
Chambers for failure to meet constitutional
standing requirements, Chambers v. Oma-
ha Girls Club, No, CV 83-L-38, slip op: at
3 (D.Neb. Jan. 13, 1986); dismissal of the
constitutional claims for lack of state ac-
tion, Chambers v. Omaha Giris Club, 629
F.Supp. 925, 931 n. 9 (D.Neb. 1986); grant
of a directed verdict in favor of the Ciub on
the section 1981 claim because Chambers
failed to produce any evidence of intention-
al race diserimination, 1d. at 932-34; and
grant of a directed verdict in favor of the
Club on the section 1985(3) and state con-
spiracy claims because no evidence was
presented to show that the Club was part
of & conspiratorial agreement. [d. at 934~
42, OQur review of the record, the briefs,
and the memorandum opinions of the dis-
trict court satisfies us that Chambers’ ar-

20, Chambers' claim that the defendants’ exer-
cise of their peremptory challenges was uncon-
stitutionally discriminatory is unavailing inas-
much as it was not raised below and no jury

guments on these issues are without mer-
it.2

v

In conclusion, we hold that the district
court’s finding that the Club’s role model
rule is justified by business necessity is not
clearly erroneous, and we find further that
the rule qualifies as a bona fide occupation-
al qualification. Chambers’ other allega-
tions of error are without merit. Accord-
ingly, the orders and judgment of the dis-
trict court are affirmed.

McMILLIAN, Cireuit Judge,
dissenting.

I coneur in Part II1 of the court’s deci-
sion in this case, but I respectfully dissent
from Part II of the opinion. 1 believe that
Crystal Chambers alleged and proved dis-
crimination based on race under a disparate
impact theory and discrimination based on
pregnancy under a disparate treatment the-
ory in violation of Title VII of the Civil
Rights Act of 1964, 42 US.C. § 2000e. I

would thus reverse the district court's-

judgment on the Title VII claims and re-
mand for a determination of an appropriate
remedy.

Today, the court, contrary to Title VII,
upholds the Omaha Girls Club’s (OGC) dis-
charge of Chambers, a black, unmarried
pregnant woman because of her pregnan-
cy. Chambers, an arts and crafts instruc-
tor at OCG, was held to be a “negative role
model” for the OGC members, who are
girls and young women between the ages
of eight and eighteen.

Title VII provides in part: “It shall be an
uniawful employment practice for an em-
ployer ... to discharge ... or otherwise to
discriminate against any individual with re-
spect to his [or her] compensation, terms,
conditions, or privileges of employment, be-
cause of such individual's ... sex....” 42
U.S.C. § 2000e-2(a).

The Equal Employment Opportunity
Commission and many courts interpreted

verdict even exists to be challenged in this case.

Chambers’ argument that Judge Beam erred in
refusing to recuse himself is also without merit.

- mEANEE
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this provision barrmng gender-based dis-
crimination to prohibit diserimination based
on pregnancy. C.F.R. § 1604.10(b) (1973},
Holthaus v. Compton & Sons, Ine., 514
F.2d 651, 653-54 (8th Cir.1975); In re Na-
tional Airlines, Inc., 434 F.Supp. 249 (D.C.
Fla.1977) (the airline’s policy of requiring
flight attendants to cease working when
they became pregnant violated Title VII).
Contra Harriss v. Pan American World
Atrlines, Inc., 437 F.Supp. 413 (D.C.Cal.
1977), aff'd in part, reversed in part, 643
F.2d 670 (9th Cir.1980). However, the Su-
preme Court in General Electric v. Gil-
bert, 429 U.S. 125, 14547, o7 S.Ct. 401,
412-13, 50 L.Ed.2d 343 (1976), determined
that an employer could exciude pregnant
employees from receiving benefits under 2
disability plan, The Court reasoned that
the exclusion was not gender-based but
was condition-based. Id. at 136-37, 7
S.Ct. at 408.

In 1978, Congress responded to the Su-
preme Court's decision in General Electric
v. Gilbert by amending Title VII to "pro-
hibit sex discrimination on the basis of
pregnancy.” Newport News Shipbuilding
& Dry Dock Co. v EEOC, 462 U.S. 669,
670, 103 S.Ct. 2622, 2624, 77 L.Ed.2d B9
(1983) (Newport News ). The new amend-
ment, entitled the Pregnancy Discrimina-
tion Act, added a new subseetion “k’' to the
definition section of Title VII; the new
subsection reads in part as follows:_

The terms “because of sex” or ‘““on the

basis of sex” include, but are not limited

to, because of or on the basis of pregnan-
ey, childbirth, or related medieal condi-
tions; and women affected by pregnan-
¢y, childbirth, or related medical condi-
tions shall be treated the same for all
employment-related purposes ... as oth-
er persons not 80 affected but similar in
their ability or inability to work. ...
42 U.8.C. § 2000e(k). This provision “‘made
clear that, for all Title VII purposes, dis-
crimination based on a woman's pregnancy
is, on its face, diserimination because of her
sex.” Newport News, 462 U.S. at 684, 103
§.Ct. at 2631; see Carney V. Martin Lu-
ther Home, Inc., 824 F.2d 643, 647-48 (8th
Cir.1987) (Carney ).

An employer may justify discrimination
otherwise prohibited by Title VII by show-
ing either a business necessity or a bona
fide occupational qualification (BFOQ) for
the diseriminatory poliey or practice. Car-
ney, 824 F.2d at 648. The business neces-
sity exception applies to disparate impact
cases involving facially neutral employ-
ment practices with a disproportionate im-
pact on 8 protected group. The BFOQ
exception applies to disparate trestment
cases involving affirmative deliberate dis-
crimination. EEQC v. Rath Packing Co.,
787 F.2d 318, 827 n. 10 (8th Cir.), cert.
denied, — U8, — 107 S.Ct. 307, 93
L.Ed.2d 282 (1986). In Gunther v. fTowa
State Men's Reformatory, 612 F.2d 1079,
1085 (8th Cir.), cert. denied, 446 U.B. 966,
100 S.Ct. 2942, 64 L.Ed.2d 825 {1980}, this
court noted that a BFOQ analysis is similar
to and overlaps the business necessity test.
Essentially, both exceptions require proof
that a diseriminatory job qualification or
practice is both necessary to and effective
in promoting the employer's business and
that no less discriminatory alternatives ex-
ist.

The BFOQ and the business necessity
exception are narrow exceptions which im-
pose a heavy burden on the employer.
E.g., Dothard v. Rawlinson, 433 U.8. 321,
334, 97 S.Ct. 2720, 2729, 53 L.Ed.2d 786
(1977, The employer must show that the
problem to be addressed by the discrimina-
tory act or practice is conerete and demon-
strable, not just “perceived’; and the chal-
lenged act must be essential to eliminating
the problem, not simply reasonable or de-
signed to improve the problem. EEOC v.
Rath, 787 F.2d at 332-33; Jones v. Lee
Way Motor Freight, Inc., 431 F.2d 245, 249
(10th Cir.1970), cert. dented, 401 U.8. 954,
91 S.Ct. 972, 28 L.Ed.2d 237 (1971).

I agree with the majority that the district
court’s determination of business necessity
or BFOQ in the present case is to be re-
viewed under the clearly erroneous stan-
dard. However, even under this very def-
erential standard, I would reject the BFOQ
or business necessity exceptions offered by
0GC because there is no evidence to sup-
port a relationship between teenage preg-
nancies and the employment of an unwed
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pregnant instructor, and therefore I am
left with the definite and firm conclusion
that the district court made a mistake.
Anderson v. City of Bessemer City, 470
U.S. 564, 578, 105 S.Ct. 1504, 1511, 84
L.Ed.2d 518 {1985).

The district court, and now this court,
accepts without any proof OGC's assump-
tion that the presence of an unwed preg-
nant instructor is related to teenage preg-
nancies. Chambers v. Omaha Girls Club,
629 F.Supp. at 951 (D.Neb.1986) {Cham-
bers). OGC failed to present surveys,
school statistics or any other empirical data
connecting the incidence of teenage preg-
nancy with the pregnancy of an adult in-
structor. OGC also failed to present evi-
dence that other girls clubs or similar types
of organizations employed such a rule.
OGC instead relied on two or three highly
questionable anecdotal incidents to support
the rule.

The majority, while admitting to some
uncertainty about whether the negative
role model rule is subject to validation,
places great weight on counsel’s remarks
during oral argument. Counsel’s com-
ments concerning the feasibility of such
validation, however, are not a substitute
for evidence demonstrating the validity or
effectiveness of the role model rule. OGC
had the burden of establishing a reasonabie
basis, that is a factual basis, for its belief,
Weeks v. Southern Bell Telephone &
Telegraph Co., 408 F.2d 228, 235 (5th Cir.
1969), and in the absence of such proof,
0GC may not implement the discriminatory
rule,

Although there are no cases that have
considered precisely the issue raised in this
case,, a few courts have considered the roie
model defense in school settings and all
have rejected the schools’ role model de-
fenses. In Andrews v. Drew Municipal
Separate School District, 507 F.2d 611
(6th Cir. 1976), two unwed mothers chal-
lenged the school district’s policy that pro-
hibited the employment of teachers and
teachers’ aides who were unwed parents.
Not unlike OGC, the school district defend-
ed the policy on the basis that such teach-
ers would be poor role models for the chil-

dren and that employing such teachers
could lead to sehoolgirl pregnancies. 7d. at
613. The Fifth Circuit struck down the
rule. Jd. at 617,
In the absence of overt, positive state-
ments to which the children can relate,
we are convinced that the likelihood of
inferred learning that unwed parenthood
is necessarily good or praiseworthy, is
highly improbable, if not speculative.
We are not at all persuaded by defend-
ants’ suggestions, quite impiausible in
our view, that students are apt to seek
out knowledge of the personal and pri-
vate life-styles of teachers or other
adults within. the school system (ie.
whether they are divorced, separated,
happily married or single, ete), and,
when known, will approve and seek to
emulate them.

ld., citing Andrews v. Drew Municipal
Separate School District, 371 F.Supp. 27,
35 (N.D.Miss.1973).

Six years later, the Fifth Circuit had a
chance to again consider the role model
defense in Avery v. Homewood Board of
Education, 674 F.2d 337 (5th Cir,1982).
The school district justified its firing of an
unwed pregnant teacher on the basis that
she was a negative role model and her
pregnancy would provoke teenage pregnan-
cies, _Jd. at 339. Citing Andrews v. Drew
Municipal Separate School District, 507
F.2d at 614, the Fifth Circuit, once again,
rejected the role model defense,

[Wle rejected all three rationales offered

in support of ... the rule ... (1) that

unwed parenthood is prima facie proof of

immorality; (2) that unwed parents are

unfit role models, and (3) that employ-

ment of an unwed parent in a scholastic

environment materially contributes to

the problem of school-girl pregnancies.
674 F.2d at 341.

In Ponton v. Newport News School
Board, 632 F.Supp. 1056 (E.D.Va.1986)
{Ponton ), the district court also carefully
considered the same issue, In Ponton, a
pregnant unmarried teacher of vocational
home economics at a magnet school in
Newport, Virginia, was forced to take a
leave of absence because the school district
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alleged that it had an interest in “protect-
ing schoolchildren from exposure to a sin-
gle, pregnant teacher.,” Id. at 1062. The
distriet eourt, noting that it had “serious
doubt as to whether this is in fact a legit-
imate interest,” concluded that the effect
on students of the “mere sight of a single,
pregnant teacher would be negligible, at
best.” Jd. The court further commented
that
[elven if plaintiff’s students would have
known that she was single, the mere
knowledge that their teacher had gotten
pregnant out of wedlock would seem to
have a fairly minimal impact on them.
There was no evidence that plaintiff in-
tended to proselytize her students re-
garding the issue of unwed pregnancy.
Id. at 1063. The district court in Ponton
also determined that plaintiff’s pregnancy
had not affected her ability to implement
the prescribed curriculum in her classes
nor could her pregnancy be perceived as
representing a '“School Board-sponsored
statement regarding the desirability of
pregnancy out of wedlock; rather, such
status could only be viewed as representing
a personal decision made by plaintiff in her
private capacity.” Id. Although the plain-
tiff in Ponton alleged a constitutionai right
of privacy claim and the district court de-
cided the case on this basis, the rationale is

applicable to the present case because the -

employers in both cases contend that the
poliey prohibiting single pregnancies is neec-
essary to the effectuation of its programs.

The district court in the present case,
although correctly articulating the BFOQ
and buainess necessity tests, failed to actu-
ally apply the tests. Chambers, slip op. at
951, Instead of requiring OGC to demon-
strate a reasonable relationship between
teenage pregnancy and the employment of
single pregnant women, the district court
accepted the beliefs and assumptions of
OGC board members. Jd. at 951, The
district court stated that “the Girls Club
established that it honestly believed that to
permit single pregnant staff members to
work with the girls would convey the im-
pression that the Girls Club eondoned preg-
naney for the girls in the age group it
servee.,” Id at 950. Based on this belief

alone, the distriet court stated that “the
court is satisfied that [0OGC has] met the
burden of showing that a manifest relation-
ship exists between the Girls Club's funda-
mental purpose and its single pregnancy
policy.” Id. at 950. The district court, in
discussing the BFOQ defense, further stat-
ed: “Here we have a rule made in an
attempt to limit teenage pregnancy, and no
data to support a finding that the rule
either does, or does not, accomplish this
purpose.” [d. at 951. Despite this explicit
recognition by the district court that there
was no data to support a relationship be-
tween teenage pregnancy and the negative
role model rule, the district court, none-
theless, stated: “This court believes that
the policy is a legitimate attempt by a
private service organization to attack a sig-
nificant problem within our society.” JId
at 951.

Neither an employer’s sincere belief,
without more, (nor a district court’s belief),
that a discriminatory employment practice
is related and necessary to the accomplish-
ments of the employer’s goals is sufficient
to establish a BFOQ or business necessity
defense. The fact that the goais are lauda-
ble and the beliefs sincerely held does not
substitute for data which demonstrate a
relationship between the discriminatory
practice and the goals. The district court,
recognizing that there was no data to sup-
port such a relationship, should have held
that OGC failed to carry its burden of
showing a BFOQ or business necessity.

Even if 1 were to accept for purposes of
argument that OGC established a relation-
ship between the single pregnancy policy
and the work of the club, the BFOQ and
the business necessity exceptions must still
fail because OGC did not establish that
there were no less discriminatory slterns-
tives available. Unlike the district court
and the panel majority, I am unimpressed
by OGC's rejection of alternatives with less
discriminatory impact. OCG’s personnel
policy provided leave of absences for up to
six weeks for pregnancies and other sick-
nesses and longer leaves upon approval of
the board. It is clear that OGC could have
accommodated its stated mission and the




GLICK v. WALKER 709
Clte as 834 F.2d 709 (Bth Cir. 1987)

pregnaney of Crystal Chambers by grant-
ing her a leave of absence or by placing her
in a noncontact position. Administrative
inconvenience is not a sufficient justifica-
tion for not utilizing these less discrimina-
tory alternatives.

In summary, OCG failed to carry the
heavy burden of showing a nexus between
its negative role model rule and teenage
pregnancies and that implementation of the
rule is essential to eliminating the problem,
and thus failed to demonstrate that the
single pregnancy policy was justified by
either business necessity or was a BFOQ.
Thus, I would reverse the judgment of the
district court on the Title VII claims and
remand this case with instructions to the
district court to enter judgment in favor of
Chambers on the Title VII claims and to
grant appropriate relief.

Dennis P. GLICK, Appellant,
v,

Woodson D. WALKER, Chairman; A.L.
Lockhart, Director; Larry Norris,
Warden, Tucker Max., Sec. Unit; K.
Howell, Records Supervisor, Tucker
Max. Sec. Unit, Appellees.

No, 87-2064.

United States Court of Appeals,
Eighth Circuit.

Submitted Oct. 27, 1987.
Decided Deec. 4, 1987,

State prison inmate brought pro se
§ 1983 action, seeking damages for time
spent in punitive isolation and relief con-
cerning his institutional classification and
good-time credits, after inmate’s disecipli-
naries were reversed due to ineligibility of
disciplinary committee member under De-
partment of Corrections policy. The Unit-
ed States District Court for the Eastern

District of Arkansas, H. David Young,
United States Magistrate, granted summa-
ry judgment against inmate and he appeal-
ed. The Court of Appeals held that: (1)
prison officials’ lack of intent to deprive
inmate of any interest defeated inmate's
§ 1983 action; (2) alleged failure to restore
inmate's institutional classification and
good-time credit after reversal of discipli-
naries did not constitute deprivation of due
process; (3) inmate was not entitled to
damages for time spent in punitive iso-
lation on subsequently reversed discipli-
naries; and (4) deprivation of mattress, per-
sonal property and general correspondence
while in punitive isolation did not constitute
cruel and unusual punishment.

Affirmed. B

1. Civil Rights ¢=13.4(5)

Even if inmate at state correctional
institution had a liberty interest in state
Department of Correction’s policy requir-
ing disciplinary committee members to
have been employed for at least six months
in department dealing firsthand with in-
mates, Department’s lack of intent to de-
prive inmate of any interest defeated in-
mate’s § 1983 claim for damages sustained
in serving 82 days in punitive isolation
based on disciplinaries which were subse-
quently reversed as result of ineligibility of
a disciplinary committee member under the
“six-month” requirement. U.S.C.A. Const.
Amend. 14; 42 U.S.C.A. § 1988.

2. Constitutional Law ¢=272(2)
Prisons €13(10)

Failure to restore state prison inmate’s
institutional classification and good-time
credit after reversal of disciplinaries after
Compliance Attorney ruling due to ineligi-
bility of a disciplinary committee member
did not deprive inmate of due process, since
failure to restore was based on a major
disciplinary separate from and subsequent
to reversal of the prior disciplinaries. 42
US.C.A. § 1983; US.C.A. Const.Amend.
14,

- . em————
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stantial likeiihood that the judicial relief
requested . will prevent or redress the
claimed injury....” INS v Chadha, 462
1.8. 918, 936, 103 S.Ct. 2764, 2776, 77 L.Ed.
2d 817 (1983} (quoting Duke Power Co, 7.
Carolina Environmental Study Group,
Ine., 438 U.8. 59, 79, 98 S.Ct. 2620, 2633, 57
L.Ed.2d 595 (1878)), We are thus preclud-
ed from considering the issue of whether
the EAJA applies to deportation proceed-
ings. The majority’s discussion and ulti-
mate determination of this issue amounts
to nothing more than an advisory opinion
that we are powerless to render. U.S.
Const. Article III, § 2, FCC v. Pascifica
Foundation, 438 U.8. 726, 735, 98 S.Ct.

- 3026, 3033, 57 L.Ed.2d 1073, rek. denied,

439 U.S. 883, 99 S.Ct. 227, 58 1..Ed.2d 198
(1978); Paschall v. Christie-Stewart, Inc.,
414 U.S. 100, 101-02, 94 S.Ct. 313, 314-
15, 38 L.Ed2d 298 (1973) Golden v
Zwickler, 394 U.8. 103, 108, 89 S.Ct. 956,
959, 22 L.Ed.2d 113 (1969).

This case in fact illustrates most of the
reasons why Article III, § 2 has been con-
strued to forbid advisory opinions. One is
a desire to conserve judieial time and effort
by avoiding unnecessary adjudication. Sec-
ondly, .a practice of giving advisory opin-
ions would promote friction with the other
branches of government. Thirdly, advisory
opinions often turn out to have no conse-
quence on the particular litigant involved.
This is aptly illustrated in the majority’s
final paragraph. Finally, because an advis-
ory opinion may be less consequential than
a decision in an actual controversy, the
parties may not invest sufficient resources
in contesting the issues to give the court
the information it needs to decide them
correctly.

What the majority has done is render an
advisory opinion. Esecobar Ruiz did not
demonstrate he was a prevailing party
when he first appealed, Escobar Ruiz v
INS, 787 F.2d 1294, 1298 (9th Cir.1986), and
he has not done so to date. Majority Op.
at 1029 (“Escobar Ruiz is not presently a
prevailing party'”).

If and when Escobar Ruiz shows prevail-
ing party status on the merits of his elaim,
then we should decide whether the EAJA

applies to deportation proceedings. Until
then, we have circumvented our responsi-
bility under Article I1I, § 2 to decide cases
and have instead acted in a capacity re-
served for the legislative branch. I would
hold that Ruiz's appeal is not presently
justiciable,

W
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Alva GUTIERREZ, Plaintiff-Appellee,
v,

MUNICIPAL COURT OF the SOUTH-
EAST JUDICIAL DISTRICT, COUNTY
OF LOS ANGELES, incorrectly sued as
“County of Los Angeles, a public entity;
Porter de Dubovay; John W. Bunnett;
and Russell F. Schooling, in their ca-
pacity as officials having authority to
issue personnel rules for employees of
the County of Los Angeles at the Mu-
nicipal Court of the Southeast Judicial
District,” Defendants—Appellants,

Alva GUTIERREZ, Plaintiff-Appellee,
Y.

Porter DE DUBOVAY: John W. Bun-
nett; and Russell F. Schooling,
Defendants-Appeilants.

Nos. 85-5931, 85-6532 and 86-3888,

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted Feb, 5, 1887,
Decided Jan. 27, 1988,
As Amended April 22, 1988,

Court employee brought suit and peti-
tion for preliminary injunction against mu-
nicipal judges, after imposition and enforce-
ment of English-only rule in court offices.
The United States District Court for the
Central District of California, Richard A.
(zadbois, Jr., J., granted the preliminary
injunction and denied judges’ motion for
summary judgment based on absolute and
qualified immunity defenses. The Court of
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Appeals, Reinhardt, Circuit Judge, held
that: (1) employee was entitled to preiimi-
nary injunction; (2) judges were not enti-
tled to absclute legislative immunity; (3)
District Court had jurisdiction over claim;
(4) qualified immunity was not defense to
intentional diserimination claim; (5) judges
were proper parties to suit; and () remand
was necessary to determine whether com-
plaint alleged intentional discrimination
sufficiently to avoid summary disposition.

Affirmed in part, reversed and re-
manded in part.

1. Civil Rights ¢=9.10

Although an employer may have lagit-
imate business reasons for requiring that
communications be exclusively in English,
an English-only rule is 2 burdensome condi-
tion of employmerlt that is often used to
mask national origin discrimination which

838 FEDERAL REPORTER, 2d SERIES

4. Civil Rights €¢=9,10 ‘ - o

Facet that United States is an English-
speaking country and California is an Eng-
lish-speaking state was insufficient to justi-
fy rule that bilingual translators in munici-
pal courts speak English exclusively except
when acting as translators or in personal
conversations during breaks or lunch. Civ-
il Rights Act of 1964, §§ 703, 703(a), as
amended, 42 U.S.C.A. §§ 2000e-2, 2000e-
2(a). -

5. Civil Rights ¢=9.10

Munieipal court rule, which required
bilingual Spanish interpreters to speak
English except during breaks, lunchtime,
and when actually translating, was not jus-
tified under business necessity rule upon
court’s claim that restriction was necessary
to prevent workplace from becoming “Tow-
er of Babel” due to disruption caused by
speaking Spanish, where Spanish was al-
ready being spoken as part of court's offi-

st must be carefully scrutinized; thus, while cial business, and additional personal com-
e limited English-only rule may be permissi- munication in that language would not de-
S5 ble in some circumstances, no such rule will  tract from any office efficiency. Civil
s be deemed lawful unless empioyer can Rights Act of 1964, §§ 708, 703(a), as
it show that it is justified by business necessi- amended, 42 U.S.C.A. §§ 2000e-2, 2000e—
-;':: ty and notifies empioyee of the general 2(a).

o c'ircuglstancgs when speaking only in Eng- ¢ Cjyi Rights ¢=9,10

gt lish is required and of consequences of Failure of municipal court to demon-
E;: violating the rule. Civil Rights Act of strate that its English-only rule, except for
B 1964, §§ 703, 703(a), as amended, 42 U.S. official transiating purposes, or while on

C.A. §§ 2000e-2, 2000e—2(2).

2. Civil Rights ¢=9.10

Title VII of the Civil Rights Act is a
broad remedial statute that was intended to
strike at many forms of discrimination
which may not be actionable under the
Fourteenth Amendment. Civil Rights Act
of 1964, §§ 703, 703(a), as amended, 42
U.B.C.A. §§ 2000e~2, 2000e-2(); U.S.C.A.
Const.Amend. 14.

3. Civil Rights ¢=13.6

English-only speaking rules cannot he
immunized from judicial scrutiny merely
because employee challenging English-only
rule is bilingual and can easily comply with
it. Givil Rights Act of 1964, §§ 703, 703(a),
as amended, 42 US.CA. §§ 2000e-2,
2000e—2(a).

breaks or iunch, added to racial harmony of
workplace, or that Spanish-speaking em-
ployees were using Spanish to hide deroga-
tory remarks about non-Spanish speaking
employees, precluded finding that English-
only rule was justified on grounds that rule
was neeessary to promete racial harmony.
Civil Rights Act of 1964, §§ 703, 703(a), as
amended, 42 U.S.C.A. §§ 2000e~2, 2000e—
2(a).

7. Civil Rights =9.10

Even if there were evidence that a
regulation mandating the use of English-
only during working hours in municipal
court would calm some employees’ fears
and thereby reduce racial tension to some
extent, this reason would not constitute a
business necessity for a rule that has an
adverse impact on other persons based on

b .
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their national origin, Civil Rights Act of
1964, §§ 703, 703(a), as amended, 42 U.S.C,
A. §§ 2000e-2, 2000e-2(a).

8. Civil Rights <9,10

Existing racial fears or prejudices and
their effects cannot justify a racial classifi-
cation, nor may such fears or prejudice
constitute business necessity for rule which
burdens a protected class. Civil Rights Act
of 1964, §§ 703, 703(a), as amended, 42
U.S.C.A. §§ 2000e-2, 2000e-2(a).

9, Civil Rights ¢=9.10
Municipal court rule, which required

bilingual {ranslator employees to communi-
cate with each other during office hours in

- English-only, except during course of offi-

cial translating, was not justified by claim
that rule enabled non-Spanish speaking su-
pervisors to correctly oversee that court
information was being properly disseminat-
ed, since supervisors themselves were un-
able to follow that dissemination, because
it occurred in Spanish. Civil Rights Act of
1964, §§ 703, 703(a), as amended, 42 U.S.C.
A. §§ 2000e-2, 2000e—2(a).

16. Civil Rights €=9.10

Municipal court rule, which required
bilingual translator employees to communi-
cate with each other during office hours in
English, except during course of transiat-
ing, was not required by State Constitu-
tional requirement that English be used in
all official state business, where State Con-
stitutional Amendment was primarily sym-
bolic statement concerning importance of
Dreserving, protecting and strengthening
the English language, speech between
transiators during office hours was private
speech, and where use of Spanish for offi-
cial communications was not only permitted
by state government in some instances, but
expressly mandated as well. West's Ann,
Cal. Const. Art. 3, §§ 6, 6(a); Civil Rights
Act of 1964, §§ 703, 703(a), as amended, 42
U.S.C.A. §§ 2000e-2, 2000e~2(a).

I1. Civil Rights ¢=9.19

State enactment of constitutional pro-
vision or statute cannot constitute business
justification for adoption of discriminatory
rule in workplace, unless state measure
itself meets business necessity test, other-

wise, employees could justify diseriminato-
ry regulations by relying on state laws
which encouraged or required diseriminato-
ry conduct; for purposes of federal law, it
is immaterial whether inadequate justifica-
tions for diseriminatory rules directly un-
derly actions of a government agency, or
incorporated in the Constitution of a state,
because, if preferred justifications fail to
meet business necessity test they are legal-
ly insufficient. Civil Rights Act of 1964,
§§ 703, T03(a), as amended, 42 U.S.C.A.
§§ 2000e-2, 2000e-2(a).

12, Civil Rights e=46(10)

Failure of municipal court to justify its
English-only speaking rule during office
hours as business necessity, entitled bilin-
gual employees to injunction suspending
enforcement of rule during pendency of
suit challenging the ruie.

13. Civil Rights ¢=46(10)

Bilingual court employees were enti-
tled to injunction suspending enforcement
of municipal court English-only rule, upon
court’s failure to demonstrate business ne-
cessity for such rule, since deprivation of
employees’ right to speak Spanish in inter-
office communication was not compensable
by money damages. Civil Rights Act of
1964, §§ 703, T03(a), as amended, 42 U.S.C.
A. §§ 2000e-2, 2000e~2(a),

14. Civil Rights &=46(10)

Evidence, which demonstrated that im-
position of English-only rule by municipal
court has contributed to workplace atmo-
sphere which derrogates Hispanics, encour-
ages discriminatory behavior by non-His-
panic supervisory and nonsupervisory em-
ployees, and heightened racial animesity
between Hispanics and non-Hispanics, dem-
onstrated that injury to Hispanic employ-
ees could not be fully recompensed by
award of money damages; thus, Hispanic
court employees were entitled to prelimi-
nary injunction suspending enforcement of
English-only rule during pendency of suit
challenging rule, upon court’s failure to
demonstrate business necessity which justi-
fied rule. Civil Rights Act of 1964, §§ 703,
T03(a), as amended, 42 U.S.C.A. §§ 2000e-
2, 2000e-2(a).

W R M e N R M e e e e
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15. Civil Rights ¢=46(10)

Pré}iminary injunction, halting discrim-
inatory"ér'npioyrﬁent practices, was within
purpose of Civil Rights Act, so long as
customary prerequisites for an injunction
are met. Civil Rights Act of 1964, §§ 7 03,
703(a), as amended, 42 U.8.C.A. §§ 2000e-
2, 2000e-2(a).

16. Civil Rights ¢=9.1¢

Public relations concerns do not consti-
tute a business necessity under Civil
Rights Act, because employers would be
free to consider public prejudices when set-
ting employment policies in determining
employment practices, which would be
wholly inconsistent with purposes of Act,
Civil Rights Act of 1964, §§ 703, T03(a}, as
amended, 42 U.S.C.A. §§ 2000e-2, 2000e—
2(a).

17. Federal Courts =269 3

A suit against state officers in their
official capacity is simply another method
of suing a state and is forbidden by the
Eleventh Amendment. U.S.C.A. Const.
Amend, 11.

18. Municipal Corporations &744
States ¢=28(2), 78

Under California law, members of leg-
islative bodies, whether state, local or re-
gional, have absolute immunity from sauit
based on their acts which are taken as part
of the legislative funetion.

19. States &=79

Under California law, individuals who
are not legisiators but whose acts are suffi-
ciently legislative in nature are absolutely
immune from liability for those legislative
acts,

20, Judges <=36

The promulgation of a rule governing
the conduet of clerical emgployees is best
characterized as an administrative function
rather than a legislative or judicial one:
thus, municipal court judges who promul-
gated English-only rule in interorfice com-
munication were not entitled to assert de-
fense of legisiative or absoiute immunity.
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21. Civil Rights <=13.8(1)

A work rule is not transformed into
legislation merely because employer is a
public entity; when supervisors promul-
gate personnel rules, they act in their ca-
pacity as an employer, not in a legislative
capacity, and may not assert defense of
legislative or absolute immunity,

22. Civil Rights e=13.4(6)

Section 1981 Civil Rights Claim always
requires purposeful discrimination and can-
not be based solely on a disparate-impact
theory. 42 US.C.A. § 1981

23. Civil Rights ¢=13.4(6)

A claim brought pursuant to § 1933
may or may not require intent; the require-
ments for such a claim are same as those
for establishing the underlined constitution-
al or statutory violations, 42 U.S.C.A.
§ 1983.

24. Civil Rights €=13.4(6)

Employee who alleges a § 1983 claim
based primarily upon violation of equal pro-
tection clause was required to prove inten-
tional discrimination on part of employer.
42 USCA. §1983; US.CA. Const
Amend. 14,

25. Federal Courts =640

Because lower district court was not
asked to rule on any motion to dismiss in
civil rights action, Court of Appeals did not
consider whether plaintiff had met requi-
site pleading requirements for her various
causes of action; however, it may be neces-
sary for district court to do so on remand.

26. Civil Rights ¢=13.8(1)

For purposes of determining whether
government officials performing discretion-
ary functions are entitled to qualified im-
munity, those officials are charged with
knowledge of constitutional and statutory
developments, including all available deci-
sional law. U.8,C.A. Const.Amend. 1; 42
U.S.C.A. §§ 1981, 1983, 1985(3),

27, Civil Rights ¢=13.8(5)

Guidelines adopted by the Equai Em-
pioyment Opportunity Commission, which
generzally questioned the validity of Eng-
lish-only rules in the workplace, but which

VR
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were adopted subsequent to contrary feder-
al court precedent, did not serve to clearly
establish the law regarding the validity of
the Engiish-only ‘rule; thus, munieipal
court's adoption of such an English-only
rule, was not in clear violation of estab-
lished case law and, absent discriminatory
intent, court officers were entitled to quali-
fied immunity from suit in so adopting the
rule. Civil Rights Act of 1964, §§ 703,
708(a), as amended, 42 U.S.C.A. §§ 2000e—
2, 2000e-2(a).

28. Civil Rights ¢=13.8(1)

In deciding whether a defendant is en-
titled to qualified immunity in cases in
which unlawful motive is a critical element,
the court must consider the actor's intent
in carrying-out the act.that is alleged to
have resulted in violation of the plaintiff's
rights. Civil Rights Act of 1964, §§ 708,
703(a), as amended, 42 U.5.C.A. §§ 2000e-
2, 2000e-2(a); U.S.C.A. Cohst.Amend. 1; 42
U.S.C.A. §§ 1981, 1983, 1985(3).

29, Civil Rights &=13.8(1)

Qualified immunity is not a defense in
cases involving intentional racial or other
similar discrimination, ineluding national
origin, since, if plaintiff does not establish
that diserimination was intentional the
claim fails, and if plaintiff does establish
such intent, there ean be no qualified im-
munity. Civil Rights Act of 1964, §§ 703,
703(a), as amended, 42 U.S.C.A. §§ 2000e-
2, 2000e-2(a).

30. Federal Civil Procedure <=1049, 1752

Upon being served with 2 complaint
which lacks sufficient nonconclusory alie-
gations of evidence of unrlawful discrimina-
tory intent, a public official would ordinari-
l¥ be entitled to raise a qualified immunity
defense, and, if he wishes to avoid dis-
covery, he may either move for dismissal
for failure to state a claim or file an an-
Swer and move for judgment on the plead-
ings. U.S.C.A. Const.Amend. 1; 42 U.S.C.
A. §§ 1981, 1983, 1985(3); Fed.Rules Civ.
Proc.Rule 12(c), (h¥2), 28 U.S.C.A.

31. Federal Courts =939

District eourt’s failure to rule on suffi-
ciency of employee’s diserimination com-
plaint, and failure of defendants to make
any motion te dismiss and to call court’s

attention to any inadequacy in the com-
plaint, confusing procedural posture of
case, and unclear law regarding pleading of
unconstitutional motive and qualified im-
munity, demonstrated that remand to dis-
triet eourt would provide best vehicle for
parties to have their pretrial disputes re-
solved in orderly and efficient manner, es-
pecially since district court judge was not
afforded opportunity to consider these is-
sues in an appropriate context.
32. Civil Rights =38

District court did not lack jurisdiction
over court employee’s civil rights claim be-
cause employee filed action before receiv-
ing her right to sue letter, where no evi-
dence in record supperted contention that
early filing interfered with conciliation at-
tempts. Civil Rights Act of 1964, §§ 703,
703(a), as amended, 42 U.S.C.A. §§ 2000e-
2, 2000e-2(a).

33. Civil Rights ¢=38
Lack of right-to-sue letter from Equal

Employment Opportunity Commission, at
time of filing a lawsuit, may be cured by
later issuance of that letter. Civil Rights
Act of 1964, §§ 703, 703(a), as amended, 42
U.5.C.A. §§ 2000e-2, 2000e-2(a),
34. Civil Rights ¢=41

. Municipal court judges were proper de-
fendants to civil rights claim brought to
prevent enforcement of English-only rule in
court offices, even though judges were not
named individually in the Equal Employ-
ment Opportunity Commission charge, as
the judges had the supervisory contrel over
the working conditions of the municipal
court. Civil Rights Act of 1964, §§ 703,
T03(a), as amended, 42 U.S.C.A. §§ 2000e—
2, 2000e-2(a),

35. Civil Rights ¢=41

Munieipal court judges were proper de-
fendants to court employee's civil rights
suit, seeking to challenge enforcement of
English-only speaking rule in court offices,
despite judges’ contention that employee
was employed by county, where judges had
authority to contrel working conditions in
the office, and even if not the direct em-
ployers, they exercised supervisory authori-
ty over the employees,
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Larry J. Roberts, Petersen & Ferguson,
Santa Ana, Cal, for defendants-appellants.

Gerald Sato, Allred, Maroko, Goldberg &
Ribakoff, Los Angeles, Cal, for plaintiff-
appellee,

Appeal from the United States District
Court for the Central District of California.

Before BROWNING, TANG and
REINHARDT, Circuit Judges.

REINHARDT, Circuit Judge:

Alva Gutierrez, a Hispanic-American,
brought an action challenging an English-
only rule enacted by the Southeast Judicial
District of the Los Angeles Municipal
Court. The district court granted Gutier-
rez’s motion for a preliminary injunection
enjoining enforeement of the rule. Appel-
lants challenge the issuance of the injunc-
tion- and also appeazl the district court’s
denial of their motion for summary judg-
ment on Gutierrez's section 1981, 1983, and
1985(3) claims. Their motion was based on
the defenses of absolute and qualified im-
munity.

Because Gutierrez established both a
likelihood of success on the merits and the
possibility of irreparabie injury, we hold
that the district court did not abuse its
diseretion in entering the preliminary in-
junction. Further, we hold that appellants
are not entitled to absolute legislative im-
munity. Finally, because the district court
did not have the opportunity to consider
whether Gutierrez’s complaint satisfied the
pleading requirements that apply when a
qualified immunity defense is implicated,
we remand for further proceedings.

FACTS & PROCEEDINGS BELOW

The Southeast Judieial District of the
Los Angeles Municipal Court employs Alva
Gutierrez and a number of other bilingual
Hispanic~Americans  as deputy  court
clerks. Gutierrez has held her position

1. Gutierrez originally named Los Angeles Coun-
ty as a defendant. The district court dismissed
the County apparently determining that the
County, of which the Municipal Court is a part,
did not promulgate and could neither rescind
nor enforce the rule. The question of the ap-
propriateness of that dismissai is not presently
before us,

2. Appellants argue that Gutierrez lacked stand-
ing to seek a preliminary injunction because her

since 1978, Bilingual clerks, in addition to
their other duties, translate for the non-
English speaking publie. In March, 1984,
the Municipal Court promulgated a new
personnel rule which forbade employees to
speak any language other than English,
except when acting as translators, In De-
cember, 1984, the rule was amended to
exclude conversations during breaks or
lunchtime. However, all other conversa-
tions conducted at work remained subject
to the rule. The court’s actions greatly
disturbed Gutierrez and other Hispanic-
American employees.

Gutierrez filed a complaint with the
Equal Employment Opportunity Commis-
sion (EEQC) in December, 1984. Subse-
quently, in March 1985, she filed this action
against Municipal Judges Porter de Dubo-
vay, Russell F. Schooling, and John W.
Bunnett, and the Southeast Judieial Dis-
trict of the Los Angeles Municipal Court,
seeking monetary damages, injunctive re-
lief, and attorneys fees.! In her district
court complaint, Gutierrez contends that
the municipal court rule constitutes racial
and national origin discrimination with re-
spect to a term or condition of employment
in violation of Title VII, 42 U.S.C.
§ 2000e—2(a), and that such discrimination
denies her the right to make contracts
equally with white persons in violation of
42 UB.C. § 1981. She further asserts that
the rule denies her equal protection of the
laws and infringes upon her right to free
speech in violation of the first and four-
teenth amendments to the United States
Constitution, and seeks damages for inter-
ference with her constitutional rights under
42 U.8.C. §§ 1983 and 1985(3).2 The district
judge, finding a likelihood that the rule
violated Title VII, granted Gutierrez's re-
quest for a preliminary injunction and en-
joined appellants from enforeing the rule.?

employment status was uncertain, They con-
tend that it is unlikely that she will return to
work. The record below was in dispute on this
point and apparently the district court found in
Gutierrez's favor, Even were we to review the
record de riovo (which we do not) we would not
conclude that she lacks standing,

3. The injunction set forth an exception: it pro-
vided that the use of communications in a for-

|
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Later, Gutierrez sought to depose the
three judges, but they refused to answer
questions relating to their reasons for
adopting the rule and moved for summary
judgment. The judges asserted the defens-
es of absolute legislative immunity and
gualified immunity to Gutierrez's non-Title
VII claims—i.e.,, those brought under 42
U.S.C. §§ 1981, 1983, and 1985(3). The dis-
triet court denied the motion for summary
judgment, ruling first—as to absolute im-
munity—that the judges did not act as leg-
islators in promulgating a personnel rule
for the clerk’s office, and second, and with-
out further explanation, that the judges
were not entitled to qualified immunity.
The district judge then certified the immu-
nity issues to this court. Prior to these
rulings, a magistrate had entered an order
compelling the Municipal Court judges to
answer the questions relating to their mo-
tives. The district judge stayed that order
pending our further action. We subse-
quently agreed to decide the immunity is-
sues along with the appeal from the prelim-
inary injunction.?

ISSUES PRESENTED ON APPEAL

1. Whether the district court erred in
issuing the preliminary injunction restrict-
ing enforcement of the English-only rule.

2. Whether the distriet court erred in
determining that the municipal court
judges were not entitled to absolute immau-
nity.

3. Whether the distriet court erred in
determining that tne municipai ecourt
judges were not entitled to qualified immu-
nity.

4. Whether the district court erred in

asserting jurisdiction over Gutierrez’s Title
VII claim.

eign {anguage could be forbidden where the
prohibition was necessary for valid business or
public relations purposes and the reasons for
the ban were articulated to the workforce in
writing. We discuss the exception infra at 1045-
46, : '

4. The district court also certified, and we ac-
cepted, several Title VII jurisdictional issues for
review. We discuss those issues in the last
section of this Opinioa.

DISCUSSION

1. THE PRELIMINARY INJUNCTION
AND THE TITLE VII CLAIM

Appellants contend that the district court
erred in issuing a preliminary injunction
enjoining the enforcement of a personnel
rule that provides:

The English language shall be spoken by
all court empioyees during regular work-
ing hours while attending to assigned
work duties, unless an employee is trans-
lating for the non-English-speaking pub-
lic. This rule does not apply to employ-
ees while on their lunch hour or work
breaks.

Gutierrez challenges the English-only
rule under Title VII using adverse impact
and disparate treatment theories* She as-
serts that a regulation mandating the
speaking of English-only by its terms has a
disproportionate adverse impact on Hispan-
ics. She contends that the rule, although
allegedly facially neutral, unfairly disad-
vantages Hispanies because their ethnic
identity is linked to use of the Spanish
language. She also notes that Hispanics
constitute the vast majority of bilingual
persons in the Southeast Judicial District.
Gutierrez then separately avers that the
rule was intentionaily adopted for the pur-
pose of diseriminating against Hispanies,
that any neutral appearance is pretextual,
and, thus, that the rule violates Title VII's
proscription against disparate treatment.

If Gutierrez is likely to succeed on the
merits of her Title VII claim, under either a
disparate impact or a disparate treatment
theory, and she established the possibility
of irreparable injury, or, if she raised seri-
ous questions for litigation regarding her
Title VII claim and showed that the balance

5. In view of the result we reach with respect to
Gutierrez's Title VI1 claim, we need not decide
whether the preliminary injunction couid also
be based on her section 1983 claims that the
rule denied her equal protection of the laws and
violated her right to freedom of expression;
nor, for the purposes of this part of our Opin-
ion, need we consider whether her section 1981
and 1985(3} claims could justify issuance of the
chailenged order.
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of hardships tipped sharply in her favor,
she iz entitled to a preliminary injunction.
See Dollar Rent A Car, Inc. v. Travelers
Indemnity Co., 774 F.2d 1371, 1374 (9th
Cir.19856); Benda v Grand Lodge of the
International Association of Machinists
& Aerospace Workers, 584 F.2d 308, 314-
16 (9th Cir.1978), cert. dismissed, 441 U.S,
337, 99 S.Ct. 2065, 60 L.Ed.2d 667 (1979).
In issuing its injunction, the district court
determined that Gutierrez had shown a
likelihood of success on the merits, and
apparently ruled that irreparable injury
could be presumed pursuant to Berg v
Richmond Unified School District, 528
F.2d 1208, 1212 n. 6 (8th Cir.1975), vacated
on other grounds, 434 U.8. 158, 98 S.Ct.
623, 54 L.Ed.2d 375 (1977). Because Berg
has been vacated it lacks precedential val-
ue. See County of Los Angeles v. Davis,
440 1.8, 625, 6?{4 n. 6, 99 8.Ct. 1379, 1384 n.
6, 53 L.Ed.2d 642 (1979). Nevertheless, we
will affirm the district court’s order if Gu-
tierrez met the criteria for the issuance of
a preliminary injunction. See Bruce ».
United States, 759 F.2d 755, 758 (9th Cir.
1985).

A. Likelthood of Success on the Meriis

1. Introduection

Title VII prohibits discrimination in em-
ployment based on race, color, sex, religion,
and national origin, 42 U.S.C. § 2000e-2,
and was intended to assure equality of
employment opportunities, eradicate dis-
crimination in employment, and make the
victims of employment discrimination
whole.  See gemerally International
Brotherhood of Teamsters v. United
States, 431 U.S. 324, 348, 97 S.Ct. 1843,
1861, 52 L.Ed.2d 396 (1977). Employment
diserimination is not limited to discrimina-
tion in hiring, firing, or the payment of
wages, but includes diseriminatory terms
and conditions of employment. 42 U.S.C.
§ 2000e-2(a). Title VII forbids not only
intentional discrimination with respect to
conditions of employment, but also faciaily
neutral rules which have a disparate impact
on protected groups of workers, see Griggs
v. Duke Power Co., 401 .S, 424, 91 S.Ct.
849, 28 L.Ed.2d 158 (1971). A facially neu-

tral rule which falls more harshly on a
protected group—such as Hispanies—vio-
lates Title VII unless it is justified by busi-
ness necessity, see Pullman-Standard v,
Swint, 456 U.S. 273, 276, 102 S.Ct. 1781,
1783, 72 L.Ed.2d 66 (1982); Atonio v
Wards Cove Packing Co., 810 F.2d 1477
(9th Cir.1987) (en banc} [hereinafter cited
as Atonio I'), while a rule or practice that
is adopted for the purpose of discrimina-
ting against a protected group violates the
statute unless it meets the stricter bona
fide occupational qualification test. See
Dothard v. Rawlinson, 433 U.S. 321, 333,
97 8.Ct. 2720, 2728, 53 L.Ed.2d 786 (1977);
Diaz v. Pan American World Airways,
Inc., 442 F.2d 385, 387-88 (5th Cir.), cert,
denied, 404 U.S. 950, 92 S.Ct. 275, 30 L.Ed.
2d 267 (1971). The first type of case is
generally said to present a disparate or
adverse impact claim and the second a dis-
parate treatment claim. A disparate treat-
ment claim requires more of a showing by
the plaintiff, but also requires the defend-
ant, to meet a greater burden in order to
overcome that showing. See Atonio o
Wards Cove Packing Co., 827 F.2d 439,
442 (9th Cir.1987) [hereinafter cited as dio-
nio I[] and n. 8 infra. A plaintiff may
bring both types of claims in the same
proceeding where the facts alleged warrant
refief under either theory.

2. Disparate Impact

In the United States, persons of Asian
and Hispanic origin constitute large minori-
ties. Numercus members of these two
groups regularly communicate in a lan-
guage other than English. For many of
these individuals Spanish, Mandarin, Canto-
nese, or some other language is their pri-
mary tongue. Members of these minority
groups have made great contributions to
the deveiopment of our diverse multicultur-
al society and its tradition of encouraging
the free exchange of ideas. See generally
Karst, Paths to Belonging: The Constitu-
tion and Cultural Identity, 64 N.C.L.Rev.
303, 361-69, 376-77 (1986) (discussion of
assimilation, diversity, and American ide
ology). The multicultural character of
American society has a long and venerable
history and is widely recognized as one of
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the United States’ greatest strengths. See
id.; Piatt, Toward Domestic Recognition
of @ Human Right to Language, 23 Hous.
L.Rev. 885, 838-900 (1986}).

Few courts have evaluated the lawful-
ness of workplace rules restricting the use
of languages other than English. Com-
mentators generally agree, however, that
language is an important aspect of national
origin. See generally Piatt, supra, at 894-
98 (discussing the relationship between lan-
guage and culture); Karst, suprg, at 351-
57; Comment, Language Discrimination
Under Title VII: The Silent Right of Na-
tional Origin Diserimination, 15 J. Mar-

shall L.Rev. 667, 676 (1982) [hereinafter

Comment, Language Discrimination];
Note, “Official English’: Federal Limits
on Efforts to Curtail Bilingual Services in
the States, 100 Harv.L.Rev. 1345, 1354
(1987) [hereinafter Note, Offjcial English J;
29 C.F.R. § 1606.7 (1987). The cultural
identity of certain minority groups is tied
to the use of their primary tongue. See
Comment, Native-Born Acadians and the
Equality [deal, 46 La.L.Rev. 1151, 1165-67
(1986). The mere fact that an employee is
bilingual does not eliminate the relationship
between his primary language and the cul-
ture that is derived from his national ori-
gin. See Karst, suprae, at 351-57. Al-
though an individual may learn English and
become assimilated into American society,
his primary language remains an important
link to his ethnic culture and identity. See
id. The primary language not only con-
veys certain concepts, but is itself an affir-
mation of that cuiture. Piatt, suprae, at
894-99,

From the standpoint of the Anglo-Ameri-
can, another person's use of a foreign lan-
guage may serve to identify that individuai
as being of foreign extraction or as having
a specific national origin. See Note, Offi-
cial English, supra, at 1355; ¢f. Carino v.
University of Oklakoma Board of Re-

6, This point was also made effectively in Ola-
gues v, Russontello, 797 F,2d 1511, 1520-21 (Sth

. Cir.1986) (en banc), vacared on ground of moot-

ness, — U5, —, 108 S.Ct. 52, 98 L.Ed.2d 17
(1987). Although we agree with the analysis
contained in the vacated opinion, we do not, of
course, rely on it as precedent.

gents, 750 ¥.2d 815, 817, 819 (10th Cir.
1984); Berke v. Ohio Department of Pub-
lic Welfare, 30 Fair Empl.Prac.Cas. (BNA)
387 (5.D. Ohio 1978) {foreign accents iden-
tify persons as members of foreign nation-
al origins), aff'd, 628 F.2d 980 (6th Cir.
1980) (per curiam).® Because language and
accents are identifying characteristics,
rules which have a negative effect on bilin-
guals, individuals with accents, or non-Eng-
lish speakers, may be mere pretexts for
intentional national origin discrimination.
See McArthur, Worried About Something
Else, 60 Int'l J.Soc.Language 87, 90-91
(1986).

[1] Although Title VII does not specifi-
cally prehibit English-only rules, the EEOC
has promulgated guidelines on the subject.’
See 29 C.F.R. § 1606.7 (1987). The EEQC
recognizes that “[tJhe primary language of
an individual is often an essential naticnal
origin characteristic,” and that an English-
only rule may ‘‘create an atmosphere of
inferiority, isolation and intimidation.” Id,
§ 1606.7(a); see also Piatt, supre, at 888,
897. Although an employer may have le-
gitimate business reasons for requiring
that communications be exclusively in Eng-
lish, an English-only rule is, according to
the EEQC, a burdensome condition of em-
ployment that is often used to mask nation-
al origin discrimination and that must be
carefully scrutinized. See, eg., Decision
83-7, 31 Fair Empl.Prac.Cas. (BNA) 1861,
1862 (EEQC 1983); see also Piatt, supra.
at 905; Note, Official English, supra, at
1358-59. Accordingly, the EEOC conciud-
ed that while a limited English-only rule
may be permissible in some circumstances,
no such rule will be deemed lawful unless
the emplover can show that it is justified
by business necessity and notifies the em-
ployees “of the general circumstances
when speaking only in English is required
and of the consequences of violating the
rule.” 29 CF.R. § 1606.7(h, c) (1987).

7. We note that EEOC guidelines are generally
entitled to considerable deference so long as
they are not inconsistent with Congressional
intent. Espinoza v. Farah Mfg. Co., 414 U.S, 86,
94-65, 94 S.Ct. 334, 339-40, 38 L.Ed.2d 287
(1973).
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The EEQC's conclusion appears to be based
on its determination that rules prohibiting
use of foreign languages generally have an
adverse impact on protected groups.®

We agree that English-only rules gener-
ally have an adverse impact on protected
groups and that they should be closely
serutinized. We also agree that such rules
can “create an atmosphere of inferiority,
isolation, and intimidation.” Id,
§ 1606.7(z), Finally, we agree that such
rules can readily mask an intent to discrim-
inate on the basis of national origin. See
Note, Official English, supra, at 137-58;
Piaft, suprg, at 894-95; Comment, Lan-
guage Discrimination, supra, at 676 nn.
37, 38. The EEQC guidelines, by requiring
that a business necessity be shown before
a limited English-only rule may be en-
foreed, properly balance the individual’s in-
terest in speaking his primary language
and any possible need of the employer to
ensure that in particular circumstances
enly English shall be spoken. The busi-
ness necessity requirement prevents an em-
ployer from imposing a rule that has a
disparate impact on groups protected by
the national origin provision of Title VII
unless there is a sufficient justification un-

8. The EEOC guidelines distinguish hetween
blanket prohibitions, which require English to
be spoken at all times, and limited prohibitions,
which require English to be spoken only at
certain times or under certain conditions. See
29 C.F.R. § 1606.7(a, b) (1987). A blanket pro-
hibition will rarely, if ever, be upheld. It is
presumed invalid. Limited English-only rules
fare only somewhat better, They will be held
valid only if they pass the business necessity
test. Jd § 1606.7(k). See discussion of test
infra at 1041.

9. We note that the part of the EEOC guidelines
that refers to business necessity is, under gener-
al principles of equal employment opportunity
law, applicable only to cases in which the em-
ployer has acted without invidious intent.
Where a rule is shown to have been adopted for
the purpose of discriminating against a protect-
ed group, the employer's conduct is permissible
oniy if the discriminatory rule constitutes a
bona fide oceupational gqualification (BFOQ) for
the job. Thus, even a limited English-only rule
must meet the stricter BFOQ test, see supra at
1038, if it is the product of discriminatory in-
tent.

10. The original version of the municipal court's
rule provided for a blanket prohibition {(not-

der the Civil Rights Act of 1964 for doing
so. Accordingly we adopt the EEQC's
business necessity test as the proper stan-
dard for determining the validity of limited
English-only rules.?

[2,3} Gutierrez asserts that the limited
English-only rule she is challenging has a
digparate impact on Hispanic employees of
the Southeast Judicial Distriet.’® There can
be no doubt that the use of disparate im-
pact analysis is appropriate here. See Ato-
nto I, 810 F.2d at 1482-86 (majority op.)
and 1483-91 (Sneed, J., concurring).!! Ap-
pellants do not disagree. However, they
argue, relying on Garcia v, Gloor, 618 F.24
264 (5th Cir.1980), cert. denied, 449 U.S.
1113, 101 8.Ct. 923, 66 L.Ed.2d 842 (1981),
that, whatever the impact of English-only
rules in other circumstances, in this case
the impact is not disparate or adverse be-
cause Gutierrez is bilingual and can easily
comply with the rule.* Appeilants assert
that where an employee can readily ob-
serve an English-only rule, a failure to
comply is nothing more than a matter of
personal preference. For the reasons al
ready given, we do not think English-only

withstanding the exception for translation
duties). However, Gutierrez's action is directed
at the amended rule which, by virtue of the
lunchtime and break provisions, qualifies as a
limited ban.

11. Because we conclude below that Gutierrez
was entitled to a preliminary injunction on her
disparate impact claim, we need not consider
whether the order could be supported by her
disparate treatment claim as well. In the event
the parties proceed to a trial on the merits,
Gutierrez is, of course, free to pursue both
claims.

12. Appeliants also claim that Gutierrez has not
stated a claim under the fourteenth amendment,
relying on Carmona v. Sheffield, 475 F.2d 738
(9th Cir.1973), and therefore, that she cannot
state a claim under Title VII, apparently arguing
that Title VII is coextensive with the fourteenth
amendment. We disagree. The Carmona case
did not involve a Title VII claim, but rather a
constitutional chalienge. Title VII is a broad
remedial statute that was intended to strike at
many forms of discrimination that may not be
actionable under the fourteenth amendment.
See, e.g., Griggs, 401 U.S, at 431-33, 91 S.Ct. at
853-54.
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rules can so easily be immunized from judi-
cial scrutiny.

We note that in Jurado v. Eleven-Fifly
Corp., 813 F.2d 1406, 1410-11 (9th Cir.
1987), a case decided after oral argument,
we cited Garcia v. Gloor in support of our
decision that a radio station’s English-only
rule, with which its disc-jockey employee
could readily comply, did not have an ad-
verse impact on that employee. However,
the issues involved in Jurado were far
different from the ones presently before
us. The Jurado rule was considerably
more restricted than and bore little or no
resemblance, either in purpose or effect, to
the edict of the Municipal Court judges.
The Jurado rule was clearly a reasonabie
one that met fhe business necessity test:
further, it had only a minimal impact on the
protected group of employees. Jurado in-
volved an order by a radie ‘station to a
single disc jockey to cease his occasional
on-the-air use of Spanish because the sta-
tion had determined that his interspersing
of comments in a foreign language during
his broadeasts confused the audience and
was potentially damaging to the station’s
ratings. Id. at 1410, The Jurado order
pertained solely to on-the-air broadcasting
—the product the employer was offering
the public. The employer did not require
Jurado, or any other employee, to conduct
his off-the-air conversations in English; it
sought only to control the essential nature
of its product. Clearly there can be no
question that the employer in Jurado had
the right to decide that it would offer its
broadcasts entirely in the English lan-
guage, and cleariy the impact of its deci-

13. Significantly, at the same place in Jurado
that we cited Garcia we cited with approval the
EEOC English-only guidelines, and specifically
mentioned the business necessity requirement.
813 F.2d at 14114,

Also significantly, had Jurade had difficulty
in complying with the English-only rule, that
fact would not have affected our decision. A
dise jockey may be required to speak English as
a condition of employment and, as we conclud-
ed, may be required to broadcast exclusively in
that language if the station owner so desires.
The ability to speak the language in which the
program is to be broadcast is obviously a bona
fide occupational qualification for any broad-
caster. Thus, despite our reference ta Garcig,

sion on the single affected empioyee was
slight.!3

In contrast, the English-only rule in the
case before us is concerned primarily with
intra-employee conversations, work-related
and non-work-related. It is in no way limit-
ed to the sale or distribution of the employ-
er's product¥ and there is no contention
that the employees’ conversations among
themselves in Spanish have any effect on
those who use the courts. Yet, the prohibi-
tion on intra-employee communications in
Spanish is sweeping in nature and has a
direct effect on the general atmosphere
and environment of the work place. Under
these circumstances, ease of compliance
has little or no relevance; certainly, it is
not a factor that could preclude a finding
of disparate impact.

3. Business Necessity

We next address appellants’ argument
that their English-only rule is justified by
business necessity, Appellants offer five
alleged justifications, In examining these
justifications, we begin with the proposition
that business necessity means more than
business purpose. See Atomio 1f, 827 F.2d
at 442. In order to meet the business
necessity exception the justification must
be sufficiently compelling to override the
diseriminatory impact created by the chai-
lenged rule. Robinson v. Lorillard Corp.,
444 F.2d 791, 798 (4th Cir.), cert. dis-
missed, 404 U.S. 1006, 92 S.Ct. 573, 30
L.Ed.2d 655 {1971) {cited with approval in
Atonio II, 827 F.2d at 443). In addition,
the practice or rule must effectively carry
out the business purpose it is alleged to

the determinative issue in Jurado was not the
fact that Jurado was able to comply with the
rule; it was that the employer had the right to
insist that the broadeast be conducted exclusive-
ly in English.

14. In fact the rule dees not appear to apply at
all to contacts between employees and the pub-
lic. To the contrary, the employess affected by
the rute are compelled, as part of their job, to
speak Spanish with members of the public on
numerous occasions. Among their official
duties is the answering of questions by, and the
praviding of infermation 10, Spanish-speaking
persons seeking access 1o the courts.
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serve, and there must be available no ac-
ceptable less discriminatory alternative
which would accomplish the purpose as
well. Jd. As the Tenth Circuit put it:
“The practice must be essential, the pur-
pose compelling.” Williams v. Colorado
Springs School District No. 11, 641 F.2d
835, 842 (10th Cir.1981) {quoted with ap-
proval in Atonio II, 827 F.2d at 442),

[4]1 The first justification offered by ap-
pellants is that the United States is an
English-speaking country and California an
English-speaking state. That self-evident
fact provides little support for the restric-
tive rule the municipal court judges im-
posed on their Spanish-speaking employees.
While appellants vigorously urge that there
is a substantial state interest in having a
single language system, the prohibition of
intra-employee  Spanish communication
does little to achieve that result, especially
since as a part of their official duties the
Court’s bilingual employees are required to
communicate in Spanish on a regular basis
with numerous members of the non-Eng-
lish-speaking public. Thus, the rule cannot
be said to effectively carry out the asserted
purpose, and the first justification cannot
support a finding of a business necessity.
See Blake v. City of Los Angeles, 595 F.2d
1367, 1383 (9th Cir.1979), cert. denied, 448
U.S. 928, 100 S.Ct. 1865, 64 L.Ed.2d 281
(1980); Robinsom, 444 F.2d at 798.

[5] Second, appellants contend that the
rule is necessary to prevent the workplace
from turning into a “Tower of Rabel”
This claim assumes that permitting Spanish
{or another language) to be spoken be-
tween employees is disruptive. Even if
appellants’ unspoken premise were true,
the argument fails in part for some of the
reasons already suggested. Since Spanish
is already being spoken in the Clerk’s of-
fice, to non-English-speaking Hispanic citi-
15, Three supervisors submitted affidavits on

this aspect of appeilants’ case. However, all

three supervisars acknowledge that they do not
speak Spanish and therefore cannot know
whether emplayees are using Spanish to convey
discriminatory or insubordinate remarks. The
affidavits, in the absence of any evidence of the

misuse of Spanish, indicate only that the speak-
ing of Spanish unnerves the supervisors. The

zens, part of the “babel” that appellants
purport to fear is necessary to the normal
press of court business, Additional Span.
ish is unlikely to create a much greater
disruption than already exists. Because
the “babel” is necessary and has an appar-
ently permanent status, its elimination in
the area of intra-employee communication
cannot be termed essential to the efficient
operation of the Clerk’s office. See Atonio
11, 827 F.2d at 442; Robinson, 444 F.2d at
T98. '

(6} Third, appellants assert that the
rule is necessary to promote racial harmo-
ny. They contend that Spanish may be
used to convey diseriminatory or insubordi-
nate remarks and otherwise belittle non-
Spanish-speaking employees. Appelilants,
however, have failed to offer any evidence
of the inappropriate use of Spanish.!® In
contrast, there is evidence indicating that
racial hostility has increased between His-
panics and non-Spanish-speaking employees
because Hispanics feel belittled by the reg-
ulation. There is also evidence that non-
Spanish-speaking employees have made ra-
cially discriminatory remarks directed at
Hispanics. As the EEOC has warned, pro-
hibiting the use of the employees’ native
tongue may contribute to racial tension.
23 C.F.R. § 1806.7(a) {1987). Appellants’
argument that the English-only rule fos-
ters racial harmony is unsupported by evi-
dence and is otherwise generally unpersua-
sive, See Piatt, supra, at 897.

7,81 Appellants further contend that
whatever the actual facts may be, non-
Spanish-speaking employees believe that
Spanish-speaking empioyees use Spanish to
conceal the substance of their conversa-
tions and that the English-only rule is nec-
essary {o assuage non-Spanish-speaking
employees’ fears and suspicions. Appel-
lants’ contention is based on a single com-

supervisors' feelings toward the use of the Span-
ish language may reflect a prejudice toward the
use of a tongue that they do not understand,
and also may indicate a bias against Hispanic-
Americans. Unfortunately, monolingual per-
sons may be threatened by the speaking of a
language that they themselves cannot speak.
Piatt, supra, a1 §94-95.
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plaint allegedly made by an employee, a
complaint based, at most, on suspicien.
Again, there is simply no probative evi-
dence of the Spanish language being used
to conceal the substance of conversations.
However, even if there were evidence that
a regulation mandating the use of English
during working hours would calm some
employees’ fears and thereby reduce racial
tension to some extent, this reason would
not constitute a business necessity for a
rule that has an adverse impact on other
persons based on their national origin. Ex-
isting racial fears or prejudices and their
effects cannot justify a racial elassification.
Palmore v Sidoti, 466 US. 429, 433-34,
104 8.Ct. 1879, 1882-83, 80 L.Ed.2d 421
(1984). Nor may such fears or prejudices
congtitute the business necessity for a rule
that burdens a protected class. See id.;
see also City of Cleburne v. Cleburne Liv-
ing Center, 473 U.B. 432, 448, 450, 105
S.Ct. 3249, 3250, 3260, &7 L.Ed.2d 313
(1985).

{9] Fourth, appellants assert that the
English-only rule is necessary because sev-
eral supervisors do not speak or under-
stand Spanish and cannot discern whether
employees are correctly disseminating in-
formation unless English is spoken. This
argument is illogical as well as unpersua-
sive. Bilingual employees are required to
speak Spanish when dealing with the non-
English-speaking public; they are specifi-
cally hired for that purpose because Span-
ish is the primary tongue of the majority of
the members of the public who use the
courts in the Southeast Judicial Distriet.
Supervisors may well be unable to deter-
mine whether the information disseminated
to the public by bilingual employees is cor-

16. Section 6 provides:

(a) Purpose

English is the commen language of the peo-
ple of the United States of America and the
State of California. This section is intended
1o preserve, protect and strengthen the Eng-
lish language, and not o supersede any of the
rights guaranteed to the peaple by this Consti-
tution.
k) ...

English is the official language of the State
of California.
{c) Erforcement

rect -but that -is .only because when the
bilingual employees are communieating
with the non-English-speaking public in the
only language that those persons under-
stand, the supervisors are incapable of fol-
lowing the discussion. The municipal court
rule in question in no way enables supervi-
sors more effectively to evaluate or control
the dissemination of information to the
public. Compare Decision 8§3-7, 31 Fair
Empl.Prac.Cas. (BNA) at 1862 (limited Eng-
lish-only rule was necessary to ensure safe
performance of emergency and abnormally
hazardous procedures). It is apparent that
the hest way to ensure that supervisors are
apprised of how well the bilingual employ-
ees are performing this part of their as-
signed tasks would be to employ Spanish-
speaking supervisors. Because appellants
are willing to allow persons who communi-
cate with the public in Spanish to be super-
vised by non-Spanish-speaking employees,
we find their explanation that supervisors
must be able to understand intra-employee
communications to be disingenuous at best.

[10] Next, appellants argue that the
English-only rule is required by the Califor-
nia Constitution. Cal. Const. art. III, § 6.
Appellants assert that section 6, added by
the voters as a ballot initiative in 1986,
requires the use of English in all official
state business, and thus requires Hispanic
employees to communicate in English while
at work. 1%

Appellants’ argument is unpersuasive for
three basic reasons. First, a fair reading
of section 6 does not support appellants’
interpretation of the measure. Section 6
does not provide that English must ke spo-
ken under the circumstances specified in

The Legisiature shall enforce this section by
appropriate legislation. The Legislature and of-
ficials of the State of California shall take all
steps necessary to insure that the role of English
as the common language of the State of Califor-
nia is preserved and enhanced. The Legislature
shalli make no law which diminishes or ignores
the role of English as the common language of
the State of California.

(@) ...

Any person who is a resident of or doing
business in the State of California shall have
standing to sue the State of California to en-
force this section....
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the municipal court’s rule, or even suggest
that such should be the general policy of
the state. Section 6 declares only that
“English is the official language of the
State of California,” Cal. Const. art. III,
§ 6(b), and mandates only that “[t]he Leg-
islature shall enforce this section by appro-
priate legislation,” Cal. Const. art. III,
§ 6(c). While section 6 may conceivably
have some econcrete application to official
government communications, if and when
the measure is appropriately implemented
by the state legislature, it appears other-
wise to be primarily a symbolic statement
concerning the importance of preserving,
protecting, and strengthening the English
language. Cal. Const, art. III, § 6(a); ¢/
Puerto Rican Organization for Political
Action v. Kusper, 490 F.2d 575, 577 (Tth
Cir.1973). M

Second, appellants contend, relying on
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category. Again, we note that, ironically,
while the English-only rule at issue here
totally bars privaie speech in Spanish dur-
ing on-duty periods, use of the Spanish
language for official communications is
not only permitted by the government em-
ployer, but in 2 large number of instances
is expressly mandated.!®

(11} Third, contrary to appeliants’ argu-
ments, the adoption of a constitutional pro-
vision or a state statute does not ipso facto
create a business necessity. See Dothard,
433 U.S. at 331 n. 14, 97 S.Ct. at 2728 n, 14.
A state enactment cannot constitute the
business justification for the adoption of a
diseriminatory rule unless the state mea-
sure itself meets the business necessity
test; otherwise employers could justify dis-
eriminatory regulations by relying on state
laws that encourage or reguire discrimina-

the arguments contained in the ballot initia- tory conduct. Jd. For federal law pur-
s tive, that section 6 was intended to require  Poses, it is immaterial whether inadequate
e that ail communication occurring at a gov- justifications directly underlie the actions
!:;; ernmental place of business be conducted of a government agency or are incorporat-
il in English}® Accordingly, they reason, ed in the constitution of a state. In either
e section 6 applies, inter alia, to casual intra- case, if the proferred justifications fail to
s employee or supervisor-employee conversa- meet the business necessity test they are
Py tions. Even giving the broadest possible legally insufficient.
arL . : . . .

* construction to the legislative history of For the above reasons, section 6 cannot
t’;; section 6, as set forth in the ballot initiative  gapye as a justification for the municipal
i m.aberl'a}s,“? and even asfsuming we would 4 mule.

E}f,; give that history coneclusive weight, we can-

not agree. Although the precise question
of private conversations among public em-
ployees was not addressed in the hallot
arguments, it appears that the distinction
the proponents attempted to draw was be-
tween official communications and private
affairs. While the initiative addressed, and
arguably may have sought to regulate, the
former subject, most if not all of the
speech barred here would fall in the latter

17. Where a measure is enacted by the voters
rather than the legisiature, the ballot materials
are recognized as important guides for deter-
mining legisiative intent. Amador Valley Joint
Union High School Dist. v. State Bd. of Equaliza-
tion, 22 Cal.3d 208, 245-46, 149 Cal.Rptr. 239,
257-58, 583 P.2d 1281, 1300 {1978) (voter mate-
rials helpful in determining the probable mean.
ing of uncertain language), overruled on other
grounds sub nom, Los Angeles County Transpor-
tation Comm'’n v. Richmond, 31 Cal.3d 197, 182
Cal.Rptr. 324, 643 P.2d 941 (1982),

4, Summary

[12] English-only rules generally have
an adverse impact on protected groups and
ordinarily constitute discriminatory condi-
tions of employment. Here, none of the
justifications appeilants offer for their
English-only rule meets the rigorous busi-
ness necessity standard. See Robinson,
444 F.2d at 798. Thus there appears to be

18. “Government must protect English ... by
functioning in English...." Argument in Favor
of Proposition 63, California Ballot Pamphiet 46
(Nov. 4, 1986).

19. We also note that if the Municipal Court rule
forbade communication in Spanish with the
non-English-speaking public, serious questions
of denial of access to the courts would b€
presented, and possibly other constitution
guestions as well.
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no basis for making an exception to the
general rule. Accordingly, -the district
court correctly determined that Gutierresz
established a likelihood of success on the
merits on her adverse impact claim.

B. Irreparable Injury and Balance
of Hardships

Although the district court presumed ir-
reparable harm in reliance on invalid legal
authority, its decision to issue the prelimi-
nary injunction was not erroneous. Gutier-
rez has established a likelihood of =uccess
on the merits as to her adverse impact
claim. See supra at 1039-1045. To quali-
fy for a preliminary injunction on that
claim she must show only that she faces
the possibility of irreparable injury from
enforcement of the rule. See Dollar Rent
A Car, 774 F.2d at 1374.

(131 Gutierrez has clearly gstablished a
possibility of irreparable injury, *‘When
an alleged deprivation of a constitutional
right is involved, most courts hold that no
further showing of irreparable injury is
necessary.”” Mitchell v. Cuomo, 748 F.2d
804, 806 (2d Cir.1984) (quoting 11 C. Wright
& A. Miller, Federal Practice & Proce-
dure, § 2948, at 440 (1973)); see aiso Flrod
v, Burns, 427 U.S. 347, 373, 96 5.Ct. 2673,
2689, 49 L.Ed.2d 547 (1976) (plurality opin-
ion), Similarly, when the right the plaintiff
is allegedly deprived of constitutes an im-
portant aspect of a person's identity—as
does the right involved here—no additional
injury need be shown. Money damages are
inadequate compensation for the threat-
ened loss in either case.

{141 Moreover, permitting the English-
only rule to be enforced pending trial might
well have other deleterious effects. Pro-
hibiting the exercise of one right protected
by Title VII may discourage employees

20. We note, incidentaily, that the effect of the
injunction will be to maintain the status quo.
There is no indicatien in the record that the
municipal court will be unable to function nor-
mally and efficiently without the English-only
rule, nor does the record show that an injunc-
tion will seriously disrupt or inconvenience mu-
nicipal court operations, Cf. Los Angeles Memo-
rial Coliseurmt Comm'n v. National Foothall
League, 634 F.2d 1197, 1203-04 (Sth Cir.1980).

from exercising other rights protected by
that statute. See Arcamuzi v. Continen-
tal Air Lines, Inc., 819 F.2d 935, 938-39
(9th Cir.1987); Garcia v. Lawn, 805 F.2d
1400, 1405 (9th Cir.1986). Further, a rule
that has the effect of creating or heighten-
ing racial or national origin tension in the
workplace raises the specter of ongoing
discrimination. Gutierrez has offered evi-
dence that the imposition of the English-
only rule has contributed to a workplace
atmosphere that derogates Hispanics, en-
courages discriminatory behavior by non-
Hispanic supervisory and non-supervisory
employees, and heightens racial animosity
between Hispanics and non-Hispanics.
Compare Meritor Sevings Bank, FSB v
Vinson, 477 U.8. 57, 106 S.Ct. 2399, 2405
06, 91 L.Ed.2d 49 (1986) (pervasive sexual
harassment may create an intimidating,
hostile, or offensive working environment
actionable under Title VII). For these rea-
sons also, the injury to Gutierrez cannot be
fully recompensed by an award of money
damages.

C. Conclusion

[15] Entry of a preliminary injunction
halting the enforcement of a diseriminatory
employment practice is within the purpose
of the Civil Rights Act of 1964, so long as
the customary prerequisites for an injunc-
tion are met. Gutierrez established a likeli-
hood of success on the merits as well as the
possibility of irreparable injury. There
fore, the district court properly issued a
preliminary injunction.?®

(16] Finally, we note that the district
court's injunction is more favorable to the
employer than the business necessity test
permits: the injunction allows restrictions
to be imposed based on public relations
concerns.?!  Public relations concerns do

21, The injunction provides that:
[Dlefendants, .., are ... enjoined and prohib-
ited pendente lite, from requiring plaintiff and
other employees of the Municipal Court of the
Southeast Judicial District of Los Angeles
County to communicate only in the English
language during working hours; provided
that, defendants may restrict emplovee com-
munication in other than the the English lan.
guage under any circumnstances dictated by
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not constitute a business necessity. See
Diaz v. Pan American World Airways,
Inc, 442 F.2d 385, 388-89 (6th Cir.), cert.
denied, 404 U.S. 950, 92 8.Ct. 275, 30 L.Ed.
od 267 (1971); Decision 81-25, 27 Fair
Empl.Prac.Cas. (BNA) 1820, 1822 (EEOC
1981). If such concerns were sufficient a
major goal of Title VII would be thwarted
because employers would be free to consid-
er public prejudices when setting employ-
ment policies and determining employment
practices. Such a result would be wholly
inconsistent with Title VII, which was n-
tended to overcome the effect of prejudice
on employment opportunities. See Diaz,
449 F.2d at 389. Having already discussed
the proper definition of the business neces-
sity. test, see supra at 1041, we simply
mention the "“public relations concerns” is-
sue for the court’s guidance in its further
proceedings.”

I IMMUNITY AND THE DAMAGE
CLAIMS

A. Absolute Legislative Immunity

[17] Following issuance of the prelimi-
nary injunction, Gutierrez proceeded with
discovery and deposed appellants. The mu-
nicipal court judges refused to answer cer-
tain questions until the district court deter-
mined whether the defenses of absolute
and gqualified immunity entitled them to
summary judgment. Appeliants first as-
sert that they are absolutely immune from
suit because they acted in a legislative ca-
pacity in enacting the English-only rule.?

valid business and public relations concerns
articulated to the work force in writing.
(Emphasis added in final clause.)

23, We also note that we seriously doubt the
propriety of using the term “business concerns”
as a substitute for “business necessity.” We
have previously concluded that "business neces-
sity” means more than “business purpose.” Ato-
nio {I 827 F.2d at 442, Similarly it would
appear to mean more than “business concerns”.

23, Appellants argued below, but do not assert
here, that Gutierrez sued them in their official
capacity as state officers, and thus was attempt-
ing to sue the State of California. The Eleventh
Amendment prohibits suits for damages against
the states in federal court. Kemtucky v. Gra-
ham, 473 U.S, 159, 169, 105 S.Ct. 3099, 3107, 87
L.Ed.2d 114 (1985). A suit against state officers
in their official capacity is simply ancther way
of suing the state. Id.; see alsa Cory v. White,

We review the distriet court’s determina-
tion regarding immunity de nove. Cf. Ca-
poeman v, Keed, 754 F.2d 1512, 1513 (9th
Cir.1985), X

{18,19] Members of legislative bodies,
whether state, loeal, or regional, have abso-
lute immunity from suit based on their acts
undertaken as part of the legislative fune-
tion. See Supreme Court of Virginia v.
Consumers Union, 446 U.S. 719, T731-33,
100 8.Ct. 1967, 1974-75, 64 L.Ed.2d 641
(1980); Lake Country Estates v. Tahoe
Regional Planning Agency, 440 U.8. 391,
405, 99 S.Ct. 1171, 1179, 59 L.Ed.2d 401
(1979); Kuzinich v. County of Secnta
Clara, 689 F.2d 1345, 1349-30 (Sth Cir.
1982). Absolute immunity protects the leg-
islative process by shielding lawmakers
from civil liability based on their legislative
role which necessarily involves the bal-
ancing of social needs and rights of differ-
ent groups. See Kuzinich, 689 F.2d at
1350-51, Individuals who are not legisla-
tors but whose acts are sufficiently legisla-
tive in nature are also absolutely immune
from liability for those acts. See Supreme
Court of Virginia, 446 1J.8. at 731-33, 100
§.Ct. at 1974-75. A legislative act involves
 4he determination of the legisiative poli-
cy and its formulation and promulgation as
a defined and binding rule of conduct.”
Cinevision Corp. v. City of Burbank, T45
F.2d 560, 580 (9th Cir,1984) (quoting Yakus
v United States, 321 U.S. 414, 424, 64
3.Ct. 660, 667, 88 L.Ed. 834 (1944)), cert.

457 U.S. 85, 90, 102 S.Ct, 2325, 2328, 72 L.Ed.2d
694 (1982). Assuming arguendo that municipal
court judges are state officers, to the extent that
Gutierrez seeks damages from appellants in
their official capacity, her claim would be
barred. The district court originaily certified
the eleventh amendment issue to this court for
review but at appellants’ request, amended its
certification order to omit that contention and
add several others. Appellants sought the
amended arder on the ground that the record
no longer supported an eleventh amendment
defense. The district court, in altering its certt
fication order, apparently agreed. concluding
either that Gutierrez had sued the defendants
individually, in their personal capacities as her
employers, rather than in their official capacl-
ties, or that municipal court judges are not state
officers.
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denied, 471 U.S, 1054, 105 S,Ct. 2115, 85

*" LEd.2d 480 (1985).
" "I20,21] The promulgation of a rule gov-

erning the conduct of clerical employees is
best characterized as an administrative
function, rather than a legislative or judi-
cial one. See Goodwin v. Circuit Court of
St. Louis County, Missouri, 729 F.2d 541,
549 (8th Cir.1984)}, cert. denied, 469 1J.S.
1216, 165 S.Ct. 1194, 84 L.Ed.2d 339 (1985);
¢f. Supreme Court of Virginia, 446 U.S,
at 731-33, 100 S.Ct. at 1974-75; Crooks v,
Maynard, 820 F.2d 329, 334 (3th Cir.1987)
(order and contempt order issued to correct
administrative problem was a judicial act);
Cinevision, 745 F.2d at 580. Personnel
rules govern what are essentially internal
affairs of a particular employer and are in
that respect markedly dissimilar from state
bar disciplinary rules or land-use ordi-
nances, for example, which are of general
applicability, at least within an affected
profession, industry or type of business.
Cf Supreme Court of Virginia, 446 U8,
at 721-24, 100 S.Ct, at 1968-71; Lake
Country Estates, 440 U.S, at 394, 99 8.Ct.
at 1173; Kuzinich, 689 F.2d at 1350. A
work rule is not transformed into legisia-
tion merely because the employer is a pub-
lic entity. Because, in promulgating the
cnallenged personnel rule, appellants acted
in their capaeity as an employer, and not in
a legislative capacity, they are not entitled
to assert the defense of legislative, or abso-
lute, immunity,?

B. Quelified Immunity and the Plead-
tng of Unconstitutional Motive
1. Introduction

[22-25] Appellants next assert that

they are entitled to qualified immunity
from suits brought under sections 1981,

24, Appellants specifically disclaim any reliance
on absolute judicial immunity although they
suggest that the defense might have been avail-
able, citing Forreszer v. White, 792 F.2d 647 (7th
Cir.1986). The Supreme Court has just reversed
Forrester and held that when supervising em-
ployees a judge “act(s] in an administrative ca-
pacity” and is not protected by absolute judicial
immunity, Forrester v, White, — U.S. ——, 108
S.Ct. 538, 98 L.Ed.2d 555 {1988).

1983, and 1985(3). - Claims pleaded pursu-
ant to those sections have varying require-
ments, but in some instances it is necessary
to allege intentional diserimination. For
example, a section 1981 claim always re-
quires purposeful discrimination and there-
fore cannot be based solely on a disparate
impact theory. See Genmeral Building
Contractors Association v. Pennsylvania,
458 U.S. 375, 386-88, 102 8.Ct, 8141, 3147~
49, 73 L.Ed.2d 835 (1982). On the other
hand, a claim brought pursuant to section
1983 may or may not require intent; the
requirements for section 1983 claims are
the same as those for establishing the un-
derlying constitutional or statutory viola-
tions.  See Baker v. McCollan, 443 U.S.
137, 140 & n. 3, 99 8.Ct. 2689, 2692 & n. 3,
61 L.Ed.2d 433 {1979). Here, Gutierrez al-
leges a section 1983 claim based primarily
upon a violation of the equal protection
clause. Because purposeful discrimination
is an essential element of an equal protec-
tion clause violation, Gutierrez’s section
1983 claim requires her to prove intentional
diserimination. See Personnel Adminis-
trator v. Feeney, 442 U.S. 256, 276, 99
S.Ct. 2282, 2294, 60 L.Ed.2d 870 (1979).%
Finally, a elaim brought under section
1985(3) requires a direct or indirect purpose
to “deprivie] ... any person or ciass of
persons of the equal grotection of the laws,
or of equal privileges or immunities under
the laws,” and a classor race-based animus.
Griffin v. Breckenridge, 403 U.8. 88, 102~
03, 91 8.Ct. 1790, 1798-99, 29 L.Ed.2d 338
(1971);, see Bretz v. Kelman, 773 F.2d
1026, 1028 (9th Cir.1985) (en bane). Be-
cause the district court was not asked to
rule on any motion to dismiss, we do not
now consider whether Gutierrez has met
the requisite pleading requirements for her

25. Other section 1983 claims have different re-
quirements. See, eg, Little v. Clty of North
Miami, 805 F.2d 962, 967 (11th Cir.1986) (per
curiam) (discussing reguirements for section
1983 claim alleging unlawful retaliation in con-
nection -with exercise of first amendment
rights.), On this appeal, Gutierrez does not rely
on her Title VII claim as the triggering provi-
sion for her section 1983 action. Thus we need
not consider here whether that statutory provi-
sion, which itself daes not provide for damages,
may indirectly serve as the basis for such relief.
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various causes of action; however, for rea-
sons we explain infra at 1052-1053, it may
be necessary for the distriet court to do so
on remand. - . .

9. Clearly Established in General

(26,271 In Harlow v. Fitzgeraid, 457
1.8, 800, 102 8.Ct. 2727, 72 L.Ed.2d 396
(1982), the Supreme Court held that
government officials performing discretion-
ary functions are entitled to qualified im-
munity unless, in taking the challenged ac-
tion, they violate “clearly established statu-
tory or constitutional rights of which a
reasonable person would have known.” Id.
at 818, 102 S.Ct. at 2738, see also
Anderson v. Creighton, — U.8. —, 107
S.Ct. 3034, 3039, 97 L.Ed.2d 523 (1987);
Ward v. County of Sen Diego, 791 F.2d
1329, 1232 (9th Cir.1986), cert. dented, —
U8, ——, 107 8.Ct. 3263, 97 L.Ed.2d 762
(1987, Guerra v Sutton, 783 F.2d 1371,
1374 (9th Cir.1986). For purpoeses of Har-
low, government officials are charged with
knowledge of constitutional and statutory
developments, including all available deci-
sional law, Ward 791 F.2d at 1332; see
also Capoeman, 754 F.2d at 1513-14.

There is little authority on the question
how a court should determine whether a
constitutional or statutory right is clearly
established. Capoeman, 754 F.2d at 1514;
see also Anderson, 107 8.Ct. at 3038, Or-
dinarily, courts begin by attempting to de
termine whether the statutory or constitu-
tional provision creating the right is unam-
biguous. Where the existence of the right
is clear from the face of the provision,
courts usually need go no further. How-
ever, where ambiguities exist, we "look to

whatever decisional law is available to,

ascertain whether the law is clearly estab-
lished.” Capoeman, 754 F.2d at 1514; see
also Ward, 791 F.2d at 1332. In doing se,
we may also consider the likelihood that we
would reach the same conclusion as other
courts that have previously considered the
issue. Capoeman, 754 F.2d at 1515; see
also Ward, 791 F.2d at 1332, Finally, we
should note that the term ““clearly estab-
lished right'” may be somewhat misieading
in that in some cases the relevant inquiry
may more properly be described as: wheth-

er it is clearly established that the particu-
iar act by the public official constitutes a
violation of the right involved, rather than
whether the right itself is clearly estab-
lished. Cf. Anderson, 107 S.Ct. at 3038-39
{while right to be free from unlawfu! war-
rantless searches of one’s home is clearly
established, court of appeals should have
focused on the particular facts of the
search under challenge to see whether it
was clearly established that the officer's
conduct was unlawful). The latter type of
inquiry is not, however, appropriate in
cases in which intentional or purposeful
discrimination is an element of the offense,
See section I1.B.4. infra, at 1049-1051.

3. Preexisting Law and the
English-Only Rule

When the municipal court adopted its
English-only rule, there was no binding de-
cisional authority on point in this circuit.
In fact, as we previously noted, supra at
1039, there was a dearth of judicial authori-
ty econcerning English-only rules. The only
outstanding federal appellate court decision
was Garcia v. Gloor, 618 F.2d 264 (5th
Cir.1980), cert. denied, 449 U.3. 1113, 101
8.Ct. 923, 66 L.Ed.2d 842 (1981). In that
case, the Fifth Circuit had upheld an Eng-
lish-only rule saying that it only prevented
some employees from exercising “‘a prefer-
ence to converse in Spanish” and did not
constitute national origin diserimination.
Id. at 271

On the other hand, shortly after the
Fifth Circuit decided Gureia, the Equal
Employment Opportunity Commission, the
agency charged with administering employ-
ment discrimination law, adopted a con-
trary position. In December of 1980, the
EEOC promulgated guidelines providing
that a total pronibition on speaking lan-
guages other than English will be pre-
sumed invalid, and that a limited prohibi-
tion will be found permissible only when it
is justified by a clear business necessity.
45 Fed.Reg. 85632, 85636 (1980} {codified at
29 C.F.R. § 1606.7 (19%6)). Subsequently,
the guidelines were construed in two signif-
icant BEEOC decisions which shed considera-
ble light on their proper interpretation.
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See Decision 81-25, 21 Fair Empl.Prac.Cas.
(BNA) .at 1821-22 (customer preference
does not constitute business necessity); De-
cision §3-7, 31 Fair Empl.Prac.Cas. (BNA)
at 1862 (English-only rule limited to com-
munication during emergencies and while
conducting inherently dangerous proce-
dures constituted business necessity).
While the EEQC guidelines are not binding
on the courts, they “do constitute a body of
experience and informed judgment to
which courts and litigants may properly
resort for guidance.” Meritor Savings
Bank, 106 8.Ct. at 2405 (quoting General
Electric Co. v. Gilbert, 429 U.S. 125, 141
42, 97 8.Ct. 401, 410-11, 50 L.Ed.2d 343
(1976), quoting in turn Skidmore v. Swift
& Co., 323 U.S. 134, 140, 65 S.Ct, 161, 164,
29 L.Ed. 124 (1944)). :

We need not decide in this case, whether,
in the absence of decisionai law, EEQC
guidelines and decisions ean constitute
clearly established law. Here, judicial
precedent existed and it appears to have
been inconsistent, at least in part, with the
guidelines, If contrary judicial precedent
had been issued subsequent to the guide-
lines, there is no question that we would
hold that the guidelines do not “ciearly
establish’ the law. Although the answer is
not as certain when the guidelines are is-
sued after a judicial decision, where that
decision has been rendered by a federal
circuit court and the subsequently issued
guidelines remain largely untested, we
think it appropriate to reach the same con-
clusion. Thus, we heold that in the case
before us the EEOC guidelines did not
serve to clearly establish the law regarding
the validity of English-only rules,

4. Purposefui Discrimination

{281 OQur conclusion that the invalidity
of English-only rules was not clearly estab-
lished does not end our inquiry, for, as we
have noted, Gutierrez has alleged that ap-
pellants imposed the rule for the purpose
and with the inient of discriminating
against Hispanics, in violation of Title VII
and the equal protection clause of the Four-
teenth Amendment. She now argues that
because appellants purposefully discrimi-
nated against Hispanics, they violated

clearly established law, In support of this
argument, she points out that both the
Fourteenth Amendment and Title VII un-
equivocally forbid intentional racial or na-
tional origin discrimination. Thus, she con-
cludes, appellants clearly knew they could
not engage in purposeful acts of discrimi-
nation, and since they acted with a discrimi-
natory motive, they are not entitled to
claim qualified immunity,

Gutierrez's argument raises an interest-
ing and important question which requires
us to consider the history and purpose of
the qualified immunity rule. The current
rule is designed to protect government offi-
cials from “broad-reaching discovery” and
“trial” in eases involving insubstantial
claims, Harlow, 457 U.S. at 817, 102 8.Ct.
at 2737, ‘Prior to Harlow, an official was
entitled to qualified immunity uniess he
“knew or reasonably should have known
that the action he took ... would violate
the constitutional rights of the [plaintiff],
or if he took the action with the malicious
intention to cause a deprivation of constitu-
tional rights or other injury.” Id. at 815,
102 8.Ct. at 2737 (quoting Wood v, Strick-
land, 420 U.S. 308, 322, 95 S.Ct. 992, 1001,
43 L.Ed.2d 214 (1975)). The rule was large-
ly subjective in nature and permitted plain-
tiffs to subject government officials to ex-
haustive legal inquiries on the basis of
unsupported suspicions. The Harlow
Court, in seeking to protect government
officials from vexatious litigation based on
bare allegations of malice, decreed that
thereafter the availability of the qualified
immunity defense would depend on objec-
tive considerations, rather than on the sub-
jective intent of the government actor.
The Court then set forth its “clearly estab-
lished” test.

While the Harlow rule provided clear
answers to a number of questions, it initial-
ty resulted in considerable uncertainty re-
garding some types of claims, and particu-
larly those in which uniawful motivation or
intent was an essential element of the al-
leged violation, The issue that arose post-
Harlow was whether, notwithstanding that
decision, courts could consider the actor's
diseriminatory intent or motive in cases in
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which the existence of a viclation was de-
pendent on proof of such intent., The
courts were faced with an awkward choice.
On the one hand, it would appear that
judicial consideration of the actor's maotive
would restore in at least one important
category of cases the subjective test that
Harlow sought to eliminate. On the other
hand, if intent or motive could not be con-
sidered, courts wouid be unable to reach a
significant number of acts that are unlaw-
ful solely because of the actor’s motivation.
For example, if a2 pubiic employer termi-
nates a black employee because he is black,
that act clearly violates federal constitu-
tional and statutory law, If, however, the
employer terminates the black employee
because of incompetence, then the dis-
charge obviously does not violate the law
at all. The act itseif—the act of discharge
—is neutral; it is the motive or intent that
makes the act both actionable and violative
of clearly established law, See Martin v
D.C. Metropolitan Police Department,
812 F.2d 1425, 1483 n. 17 (D.C.Cir.1987);
Goodwin, 729 F.2d at 545-46; see also
Lowe v. City of Monrovia, 775 F.2d 988,
1010-11 (9th Cir.1985).

The United States Court of Appeals for
the District of Columbia soon recognized
the problem that would be created by too
literal a reading of Harlow and quickly
resolved the dilemma in a manner that was
therearter followed, either explicitly or im-
plicitly, by all other circuits that have con-
sidered the question. The District of Co-
lumbia Circuit coneluded that where unlaw-
ful intent or motive is an essential element
of the challenged conduct, the act cannot
be analvzed apart from the actor’s intent

26, Since Harlow, the Supreme Court has not
considered a qualified immunity case in which
intent or motive was an element of the offense.
Compare Anderson v, Creightan, — U8, ——
107 S.Ct. 3034, 97 L.Ed.2d 523 (1987), in which
the issue was whether under the particular facts
and circumstances “a reasonable officer could
have believed Anderson’s warrantless search to
be lawful,” an inquiry the Court described as
"objective (albeit fact-specific).” /d. 107 S.Ct.
at 3040,

27. Judge Starr dissented from the majority opin-

ion, but only on the issue of how much evidence
of unlawful motive a plaintiff was required to

and the court must consider that intent in
determining whether the defense of quali-
fied immunity .is available. Martin, 812
F.2d at 1431; Hobson v. Wilson, 737 F.2d
1, 26~29 (D.C.Cir.1984), cert. denied, 470
17.S. 1084, 106 5.Ct. 1843, 85 L.Ed.2d 142
(1985).28 In Hobson, Judges Edwards, Sca-
lia (now Justice Scalia}, and Starr held that
while each “individual act ... shown to
have [been] committed was lawful,” the
defendants were not entitled to gualified
immunity because of their motive: the
court found that the individual acts were
undertaken “in a specific effort ‘to disrupt
and interfere with the plaintiffs’ political
activities.'” Hobson, 737 F.2d at 26-27.
The District of Columbia Circuit unequivo-
cally reaffirmed its Hobson analysis earlier
this year in Martin and explained its origi-
nal reasoning in greater detail. It said that
an interpretation of Harlow that excluded
all inquiry into motivation would “insulate
officials from liabilify in all cases in which
the substantive prescription makes the
official’s state of mind an essential com-
ponent of the alleged constitutional viola-
tion.” Martin, 812 F.2d at 1433 (emphasis
added). The court added that such a result
was not intended by Harlow. It then con-
cluded that “when the governing precedent
identifies the defendant’s intent {unrelated
to knowledge of the law) as an essential
element of plaintiff’s constitutional claim,
the plaintiff must be afforded an opportuni-
ty to overcome an asserted immunity with
an offer of proof of the defendant’s alleged
unconstitutional purpose.” [d. (citation
omitted).”

Our circuit has also previously held that
a government official is not entitled to

piead before discovery could be had under the
test established in Hobson. Significantly, Judge
Starr concurred fully in the portion of the deci-
sion we discuss here, We note that, originally,
the District of Columbia Circuit granted rehear-
ing en banc and vacated part IV of the Mariin
opinion, the part Judge Starr objected to. Mar-
tin v. D.C. Metro. Police Dept, 817 F.2d 1.44
(D.C.Cir.1987). The court has since rec01{51d'
ered its decision to grant an en banc hearing
denjed the petition for rehearing en banc.lal'ld
reinstated part IV of the opinion. Martin V.
D.C. Merro. Police Dep?, 824 F.2d 1240 (D.C.CIr
1587).

wenal
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qualified immunity from a Section 1981 or
1983 action that is based on a claim of
intentional discrimination. See Lowe, T75
F.2d at 1011. As we said there, it is well-
established that an individual has a *right
not to be refused employment ... because
of her race or sex. A reasonable person
would have been aware that the practices
... were unlawful if ... they were intend-
ed to deprive Blacks or women of employ-
ment opportunities.” Jd. Similarly, the
Eighth Circuit has held that qualified im-
munity is not a defense in a case in which
invidious discrimination on the basis of sex
has been established. Goodwin, 729 F.2d
at 546. The Eighth Circuit explained that
intentional diserimination is not subject to a
Harlow -type qualified immunity defense
because ‘[t]he right to be free of invidious
discrimination on the basis of sex certainly
is clearly established, and no dne who does
not know about it ean be called ‘reasonable’
in contemplation of law.” Id. In so held-
ing the court quoted our language from
Flores v. Plerce, 617 F.2d 1386, 1391-92
(9th Cir.), cert. denied, 449 U.S. 875, 101
S.Ct. 218, 66 L.Ed.2d 96 (1980):
No official can ... impose discriminatory
burdens on a person or group by reason
of a racial or ethnic animus against
them. The constitutional right to be free
from such invidious discrimination is so
well established and so essential to the
preservation of our constitutional order
that all public officials must be charged
with knowledge of it,
Goodwin, 729 F.2d at 546 (quoting Flores,
617 F.2d at 1391-92).% Intentional invid-
ious diserimination was an essental ele-
ment of the claims in Lowe and Goodwin.
Whether the qualified immunity defense
was availabie in these cases turned on
whether the act was taken for the purpose
and with the intent of diserimination. Both
cases held that if diseriminatory animus
wag present, then the act alleged to have
resulted in a deprivation of rights violated

28, The Eighth Circuit found our Flores language
still applicable in the post-Harlow era, and we
agree, Cf. Lowe, 775 F.2d at 1011.

29, If the plaintiff fails to establish that the dis-
crimination was intentional, the claim fails. If
the plaintiff does establish such intent, there

clearly established law, The same is true
in the case before us, - ‘

[28] We hold, along with the District of
Columbia Circuit, that where the lawful-
ness of a challenged act is dependent upon
the actor's motive or intent, the purpose
for which the act was undertaken must be
analyzed and not just the act itself. We
also hold that in deciding whether a defend-
ant is entitled to qualified immunity in
cases in which unlawful motive is.a critical
element, the court must consider the ac-
tor's intent in carrying out the act that is
alleged to have resulted in the violation of
the plaintiff’s rights. Specifically, we reaf-
firm our Lowe decision and agree with the
Eighth Circuit that qualified immunity is
not a defense in cases involving intentional
racial or other similar diserimination, in-
cluding national origin.?®

5. Pleading Requirements and
Limited Discovery

The District of Columbia Circuit recog-
nized that the rule it adopted in Hobson
could provide the means for an end run
around the Harlow objective test. The
court acknowledged that “[IJn some in-
stances, plaintiffs might allege facts dem-
onstrating that defendants have acted law-
fully, append a elaim that they did se with
an unconstitutional motive, and as a conse-
quence usher defendants into discovery,
and perhaps trial, with no hope of success
on the merits. The result would be precise-
ly the burden Harlow sought to prevent.”
Hobson, 737 F.2d at 29. In an effort to
pretermit the use of such tactics, the court
held that in cases involving contentions
that defendants aeted with an unlawful
motive, plaintiffs must present nenconclu-
sory allegations containing evidence of un-
lawful intent in their complaint or the case
would be subject to dismissal prior to the
taking of any discovery. Id., see aiso El-
liott v. Perez, 751 F.2d 1472, 1479-81 (Gth

can be no qualified immunity. Thus, it seems
simpler to say that qualified immunity is not a
defense in such cases, rather than that the de-
fense prevails where proof of intentional dis-
crimination is not established.
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Cir.1985). The allegations, the court said,
must be sufficiently precise to place “de-
fendants on notice of the nature of the
claim and enable them to prepare a re-
sponse and, where appropriate, a summary
judgment motion.” Hobson, 737 F.2d at
29; and compare Elliott, 751 F.2d at 1482
{(“Once a complaint ... adequately raises
the likely issue of immunity ... the district
court should on its own require of the
plaintiff a detailed complaint alleging with
particularity all material facts on which he
contends he will establish his right to re-
covery, which will include detailed facts
supporting the contention that the plea of
jmmunity cannot be sustained.”}. While,
unlike the Eighth Cireuit, we do not place
the burden on the district court to police
the pleadings, we adopt the District of Co-
lumbia Circuit’s rule that, in order to sur-
vive a motion to dismiss, plaintiffs must
state in their complaint nonconclusery aile-
gations setting forth evidence of unlawful
intent.

{30,31] Upon being served with a com-
plaint which lacks sufficient nonconclusory
allegations of evidence of unlawful intent,
a public official who would ordinarily be
entitled to raise a qualified immunity de-
fense, and who wishes to avoid discovery,
may either move for dismissal for failure to
state a claim, or file an answer and move
for judgment on the pleadings. See Mitch-
ell v. Forsyth, 472 US. 511, 526-27, 105
5.0t 2806, 2815-16, 86 L.Ed.2d 411 {1985);
Fed.R.Civ.P. 12(c) and (h}(2). Here, appel-
lants answered the complaint but did net
file either of those motions. Instead, at
their depositions, they asserted a “legisia-
tive and administrative’ privilege and re-
fused to answer questions concerning their
motives in enacting the English-only rule.
When Gutierrez moved to compel answers,
appellants asserted the defenses of abso-
late and qualified immunity and filed their
own motien, for summary judgment. The
gist of appellants’ argument on appeal is
that because Gutierrez's claim of unlawful
motive is based on bare allegations of mal-
ice, the defense of qualified immunity must

30. We assume without deciding that with prop-

er notice the court could have reclassified the
motion in that manner. II would then, how-

be upheld. That argument, properly stat-
ed, would be as follows: T
Cutierrez is alleging intentional diserimi-
nation. In order to plead such a claim
against a public official, she must allege
specific facts. She has failed to do so.

Thus, although appellants’ motion was ti-
tled & motion for summary judgment, asg
appellants now appear to recognize, the
motion in actuality challenges the sufficien-
¢y of the complaint and functions properly
as a motion to dismiss for failure to state a
claim or for judgment on the pleadings.

Although the district court might have,
sua sponte, treated appellants’ summary
judgment motion as a motion to dismiss
and applied the Hobson standards, it was
not required to, and did not, do 503 In
short, the district court never ruled on the
sufficiency of Gutierrez's complaint; rath-
er, without explanation, it simply stated
that the appellants were not entitled to rely
on a qualified immunity defense. The
court’s failure to rule on the sufficiency of
Gutierrez's complaint is certainly under-
standable, since appellants failed to make a
motion to dismiss and failed to call the
court’s attention to any inadequacy in the
complaint. Moreover, the law regarding
the pleading of unconstitutional motive and
qualified immunity was far from clear and
the procedural posture of the case was, to
say the least, confused. Now, on appeal.
appellants suggest that Gutierrez should
be permitted to amend her complaint and
that the distriet court should then deter-
mine whether the amended pleading can
withstand 2 motion to dismiss. Although
appellant’s suggestion is belated, it has
considerable merit. Because of the uncer
tainty that existed as to the law and be-
cause the district judge was not afforded
an opportunity to consider the complex le-
gal issues in an appropriate context, we
think a remand may provide the best ve
hicle for allowing the parties to have their
pre-trial disputes resolved in an orderly and

ever, have been required to disregard all sup-

porting factual material not contained in the
pleadings.
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efficient manner.’! Other courts have fol-
lowed that course in similar circumstances.
See, e.g, Elliott, 751 F.2d at 1479-80.

We note that, subsequent to Hobson, the
District of Columbia Circuit suggested that
where a defendant asserts on a summary
judgment motion that the plaintiff has
failed to plead the facts with sufficient
specificity, rather than making that claim
in connection with a motion to dismiss, a
somewhat different rule applies. In Mar-
tin, the court said that in summary judg-
ment cases the plaintiff should be permit-
ted to conduct a limited amount of dis-
covery, if the discovery is narrowly’ con-
fined to “particularized interrogation of the
defendants for the circumscribed purpose
of ascertaining whether there is any sub-
stance to” the plaintiff’s assertions of un-
constitutional motive. 812 'F.2d at 1438.
Thus, where the defendant re¥es on factual
materiai, the plaintiff is afforded some op-
portunity to discover the critical facts be-
fore being compelled to defend his com-
plaint.

While the District of Columbia Circuit's
limited discovery rule for summary judg-
ment cases makes considerable sense, and
while the appeal before ug is from a sum-
mary judgment motion, we need not now
determine whether ta follow that portion of
Martin, Here, Gutierrez was entitled to
the order compelling defendants to answer
the questions as to motive because of her
Title VII claims for permanent injunctive
relief. Gutierrez’s right to pursue those
claims was not chailenged in the district
court or before us, and defendants do not
assert any immunity as to them. Defend-
ants assert both absolute and qualified im-
munity as to the non-Title VII claims only.
Since Gutierrez has the right to pursue her
Title VII ciaims, and immunity is not an
issue, appellants cannot refuse to answer
deposition questions relevant to those
claims, including questions reiating to mo-
tive, or insist that their responses to those
guestions he postponed until after the
court rules on their motions relating to the
other claims. Thus, whether or not we

31. We note that in keeping with the purpose of
this remand—ihe district judge should, as appel-
lants suggest, allow Gutierrez to amend her

follow the discovery rule laid down in Mar-
tin, Gutierrez is entitled to obtain the an-
swers to her pending questions without
further delay.

6. Conelusion

At the time appellants adopted their Eng-
lish-only rule, it was not clearly established
that such rules were unlawful. According-
ly, to the extent that any claim for mone-
tary damages is based on a disparate-im-
pact theory, appellants’ qualified immunity
defense would serve as a bar. However,
Gutierrez's damage claims, including her
section 1983 claim, are based primarily, if
not exclusively, on allegations of purpose-
ful diserimination. Discriminatory intent is
an essential element of a 1983 action where
the underiying claim is a viclation of the
equal protection clause. Qualified immuni-
ty is not a defense in such cases, Never-
theless, the concerns that led to Harlow
have also led to the adoption of rules re-
quiring plaintiffs alleging purposeful dis-
crimination by public officials to set forth
in their complaints non-conclusory allega-
tions containing evidence of unlawful in-
tent. Gutierrez’'s complaint has not been
tested under that standard. Accordingly,
we remand for further proceedings with
respect to the pleadings issues. Finally,
for the reasens we have explained, appel-
lants must now answer the questions re-
garding their motives in accordance with
the order of the magistrate.

[II. JURISDICTION UNDER TITLE
VII

Appellants also contend that the district
court lacked jurisdiction over Gutierrez's
Title VII claim for three reasens. These
challenges ean be readily resolved.

A, The Right to Sue Letier

{32,33] Appeilants assert that the dis-
triet court lacked jurisdiction over Gutier-
rez's Title VII claim because she filed this
action in March, 1985 but did not receive

complaint before considering any motion to dis-

miss.
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her right-to-sue letter from the EEQC until
September, 1985, They contend that her
early filing interfered with conciliation at-
tempts, There is no evidence in the record
to support this centention, and appellants
admit that the lack of a right-to-sue letter
at the time of filing a lawsuit may be cured
by the later issuance of the letter. See
Jones v. Bechtel, 788 F.2d 571, 573 (9th
Cir.1986); Wrighten v. Metropolitan Hos-
pitals, Inc., 726 F.2d 1346, 1351 (9th Cir.
1384). Established precedent is control-
ling. Any jurisdictional problem created
by the initial lack of a right-to-sue letter
was cured. Wrighten, 726 F.2d at 1351.

B. The EEQC Charge

[34] Appellants next contend that they
are not proper defendants because they
were not named individually in the EEOC
charge which Gutierrez filed against the
Manicipal Court. “EEQC charges should
be construed liberally.” Wrighten, 726
F.2d at 1352. In Wrighten, we said that a
Title VII action may be brought against
persons not named in the EEQC charge “‘as
long as they were involved in the [chal-
lenged] acts.” Id. Subsequently, in Car-
ter v. Smith Food King, 765 F.2d 916, 924
n. 10 (%th Cir.1985), we stated that plain-
tiffs could bring actions against defendants
not named in the prior administrative pro-
ceeding “under certain circumstances.”
From the examples we gave in Carter, it is
clear that several types of connections be-
tween the party named in the charge and a

new party named in the legal action are’

sufficlent: for examrle, a connection be-
tween a corporate or governmental employ-
er and a supervisor, 4 union and one of its
officials, a union and a related organiza-
tion, and an employer and an independent
contractor that trains and supervises its
employees. Appellants do not dispute that
such a connection exists here, specifically
the connection between governmental em-
ployer and supervisor. The municipal
court judges have supervisory control over

32, We note that at least for some purposes,
appellants are county officials, See Villanazul
v. City of Los Angeles,- 37 Cal.2d 718, 724, 235
P.2d 16 (1951); 68 Op.Cal.Att'y Gen. 127, 133
(1985). Recently, a California appeals court

certain working conditions of the municipal
court’s emplovees. Accordingly, whether
we apply the ail-encompassing Wrighten
standard or look to the type of connection
that Carter suggests may be required, the
failure to list appellants in the EEQC
charge does not preciude Gutierrez from
naming them as defendants in the current
litigation.

C. Appeilants As Employers .

[35] Appellants finally argue that Los
Angeles County is Gutierrez's employer
and that Gutierrez may not sue individuals
who do not employ her.> More to the
point, it is the Clerk of the Municipal Court,
Joseph Sharar, who supervises her, and the
Clerk is appointed by appellants. Cal.Govt.
Code § 71181. Further, the municipal
court judges are authorized by statute to
promulgate personnel rules for court em-
ployees. Cal.Govt.Code § 72002.1. The
record establishes that the Clerk is respon-
sible for enforcement of those rules. The
judges thus possess authority to control
working conditions in the Clerk’s office.
Cal.Govt.Code § 72002.1. If not the direct

employers, appellants exercise supervisory _

authority over the emplovees. As such,
they hre proper parties. See Carter, 765
F.2d at 918 n. 1.

AFFIRMED IN PART, REVERSED
AND REMANDED IN PART FOR FUR-
THER PROCEEDINGS IN ACCORD-
ANCE WITH THIS OPINION. -

W
O £ KEY NUMBER SYSTEM
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held that a municipal court judge is a county

rather than a state employee, Hamilton V.

Workers' Compensation Appeals Bd, 196 Cal.
App.3d 542, 242 Cal.Rptr. 67 (1987),

s e
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V. Breach of Coniract—Fourth Cause of
Action

Westinghouse has moved to dismiss Con
Ed's claim for breach of contract on
grounds that it is merely duplicative of the
first three causes of action alleging breach
of express and implied warranties. Both
parties have addressed this contention only
in passing, and in any event if the claim is
indeed merely duplicative of others its dis-
missal will have little practical effect. Ac-
cordingly, this portion of Westinghouse's
motion to dismiss is alse denied without
prejudice.

L] * ® * L] *

The motion to dismiss the fifth cause of
action is granted insofar as it alleges negli-
gence in the provision of defective equip-
ment and improper operating instructions.
The motion to dismiss the sixth cause of
action for strict liability is granted. To the
extent that the fifth and sixth causes of
action are dismissed, that portion of the
seventh eause of action seeking a declarato-
ry judgment as to Westinghouse’s liability
under the fifth and sixth causes of action is
also dismissed. In all other respects, the
motion to dismiss is denied without preju-
dice.

It is so ordered.

W
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Martin NELSON, et al.
v.
Richard THORNBURGH, et al.
Civ. A. No. 81-5115,

United States District Court,
E.D. Pennsylvania.

July 12, 1983,

Blind income maintenance workers
brought action against Department of Pub-

Resolution of this question, too, should be post-
poned pending a final determination of the le-

lic Welfare officials, in their official capaci-
ties, for aileged diserimination under the
Rehabilitation Act, seeking reiief both by
way of injunction and damages. The Dis-
triet Court, Louis H. Poliak, J., held that:
(1) with respect to workers who, with assist-
ance of readers, met requirements of their
position as well as their sighted colleagues
and therefore were “otherwise qualified”
handicapped individuals under the Rehabili-
tation Act to perform their functions with
the Department, the Department was re-
quired to provide and to absorb the expense
of reasomable accommodation of the blind
workers, whether by readers, electronic de-
vices, or other suitable means, at least
where cost represented minute fraction of
the Department’s administrative budget
and the Department otherwise failed to
meet burden of showing undue hardship,
and (2) relief would be fimited to injunction,
in light of legislative silence as to any con-
gressional intent to provide damages reme-
dy, as for cost to the workers of having had
to absorb expense of hiring readers in the
past to assist in job functions, and conse-
quent overriding poliey of the Eleventh
Amendment to deny damage recovery as
against the state.

Judgment for plaintiffs.

1. Statutes =219(1)

Administrative regulations, if consist-
ent with purposes of statute in question, are
entitled to judicial deference, particularly
where proper resolution of case cannot be
deduced by logical process from words of
the statute, but must instead represent
quantitative judgment, that is, quasi-legis-
lative compromise between competing in-
terests. )

2. Civil Rights <=9.16

With respect to Department of Public
Welfare income maintenance workers, who
were blind and who had employed, at their
own expense, readers to read various mate-

gal principles applicable in this case to inter-
pretation of the disclaimers.
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rials and assist in completion of standard-
ized public assistance forms used in federal-
ly funded program, but who, with assist-
ance of the readers, met requirements of
their position as well as their sighted col-
leagues and were therefore “otherwise
qualified” handicapped individuals under
the Rehabilitation Act, the Department was
required to provide and to absorb cost of
reasonable accommodation of the blind
workers, whether by readers, electronic de-
vices, or other suitable means. Rehabilita-
tion Act of 1973, §§ 2 et seq., 305(a)2), 504,
as amended, 28 U.S.C.A. §§ 701 et seq,
T15(a)2), 794

3. Action &==J

Touchstone of deciding whether statute
creates private right of action is legislative
intent.

4. Federal Courts &=265

Eleventh Amendment normally oper-
ates to bar recovery of damages in action if
judgment would be .eollected against state,
even where the state is not named as a
party. U.S.C.A. Const.Amend. 1L

5. Federal Courts &=265

The Eleventh Amendment protections
against recovery of damages in an action if
judgment would be collected against the
state may be overridden when Congress
acts within its grant of plenary power un-
der section 5 of the Fourteenth Amend-
ment. U.S.C.A, Const.Amends. 11, 14, § 5.

6. Civil Rights ¢=13.17
Federal Courts =265

Relief in action brought under the Re-
habilitation Act against state Department
of Public Welfare and others for discrimina-
tion against blind income maintenance
workers by refusing to provide workers
with half-time readers or their mechanical
equivalent was limited to injunctive relief,
in light of legislative silence as to any con-
gressional intent to provide for damages
remedy, as for cost to the workers of hav-
ing had to absorb expense of hiring readers
in the past to assist in job functions, and

1. The Commonwealth, initially named as a par-
ty defendant, was dismissed on sovereign im-

567 FEDERAL SUPPLEMENT

consequent overriding policy of the Elev-
enth Amendment to deny damages recovery
against the state. Rehabilitation Act of
1973, § 504, as amended, 29 U.S.C.A. § T94;
U.S.C.A. Const.Amend. 1l

7. Federal Courts &=265

While Congress may abrogate the Elev-
enth Amendment by conditioning receipt of
federal funds on state’s surrender of Elev-
enth Amendment immunities, it must do so
expressly. U.S.C.A. Const.Amend. 11.

Andrew F. Erba, Community Legal Serv-
ices, Philadelphia, Pa., for plaintiff.

Stephen F. Gold, Philadelphia, Pa., for
plaintiff-intervenor.

Maura A. Johnston, Deputy Atty. Gen,
Harrisburg, Pa., for defendants.

QPINION

LOUIS H. POLLAK, District Judge.

Plaintiffs Martin Nelson, Paula Buntele
and Thomas Mobley are income mainte-
nance workers (“IMWs") employed by the
Department of Public Welfare (“DPW") of
the Commonwealth of Pennsylvania, and
assigmed to neighborhood offices of the
Philadelphia County Board of Assistance
(“PCBA"). Defendants, all sued in their
official capacities, are Governor Richard
Thornburgh, Secretary of Weifare Helen
(O'Bannon and PCBA Executive Director
Dan Jose Stovall.!

Plaintiffs are blind. Because their job
entails extensive paperwork, they are un-
able to perform their duties satisfactorily
without the aid of a reader. Plaintiffs have
therefore hired readers on a part-time basis.
With the assistance of these readers, plain-
tiffs meet the requirements of their posi-
tion as well as their sighted colleagues.

Plaintiffs, up to now, have borne the ex-
pense of these readers, despite requests by
plaintiffs and the Office of Civil Rights of
the Department of Health and Human
Services that DPW assume this cost. Plain-

munity grounds in an Order entered on Sep-
tember 13, 1982,
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tiffs claim in this lawsuit that DPW's refus-
al to accommodate them by providing read-
ers or, in the aiternative, mechanical de-
vices capable of helping them accomplish
the reading functions, constitutes “discrimi-
nation” within the meaning of section 504
of the Rehabilitation Act of 1973, as amend-
ed, 28 US.C. § 794, which provides in rele-
vant part:
No otherwise qualified handicapped indi-
vidual in the United States ... shall,
solely by reason of his handicap, be ex-
cluded from the participation in, be de-
nied the benefits of, or be subjected to
discrimination under any program or ac-
tivity receiving federal financial assist-
anee. ...
Plaintiffs seek declaratory and injunctive
relief, as well as damages for reader ex-
penditures made in the past.

Defendants contend that plaintiffs are
not “otherwise qualified” within the mean-
ing of section 504 because they do not pos-
sess an essential qualification of the IMW
position: the ability to read. Alternatively,
defendants argue that, even if “otherwise
qualified,” plaintiffs are not entitled to the
accommodation that they seek because the
cost of readers or mechanical devices would
be an undue hardship on DPW and PCBA.
Finally, defendants insist that, even if they
are found obligated to assume the cost of
accommodating plaintiffs’ blindness in the
future, this court is without authority to
require defendants to reimburse plaintiffs
for reader expenses incurred heretofore.

The issues in this case have been fully
developed through piaintiffs’ unsuccessful
motion for & preliminary injunction, defend-
ants' partially successful motion for sum-
mary judgment, supplemental memoranda
on the issue of damages, and & four-day
trial. On the basis of the evidence present-
ed, | make the following:

FINDINGS OF FACT
I. The Parties

Plaintiffs Martin Nelson, Paula Buntele
and Thomas Mobley, all blind since birth,

2, 8,900 of the Department's employees work in
county assistance offices scattered across the

are employed by DPW as IMWs, Each is
assigned to a different district of the
PCBA. Defendants Thornburgh, 0’'Bannon
and Stovall have ultimate responsibility for
the policies and practices complained of in
this lawsuit.

DPW iz a department of the Common-
wealth of Pennsylvania, charged with ad-
ministering the federal and state programs,
such as cash assistance, food stamps and
medical assistance, designed to aid those in
need. See 62 Pa.Stat.Ann. § 401 In the
fiseal year which ended on June 30, 1983,
DPW was authorized to disburse $4,310,-
000,000; of this sum, a little under half
came from the federal government through
block grants. An additional $300,000,000 is
devoted to administering the funds, $141,-
000,000 of which is contributed by the fed-
eral government. Eighty percent (80%) of
the administrative budget is used to pay
salary and benefits for DPW's 38,000 em-
ployees.?

Since 1979, budgetary constraints have
considerably reduced the work-force of the
county assistance offices, including the of-
fices in Philadelphia County administered
by the PCBA. For instance, 160 clerical
employees have been furloughed in Phila-
delphia County, and a hiring freeze has
been in effect since 1979, During that
same period, caseloads have increased by
about 100,000 cases statewide, with a pro-
portional increase in Philadelphiz. This
combination of diminished resources and en-
larged responsibilities has resulted in a
growing backlog of work in many offices,
increasing the strain on clericsl, caseworker
and supervisory employees.

II. The Funetions of the IMW

The IMW is, as a rule, the only point of
contact between the individual recipient
and the massive apparatus of the state and
{ederal welfare system. Historically, the
focus of the IMW's responsibilities was on
social work: accompanying the provision of
material aid with counselling and referrals

state, 3200 of these emplovees work in Phila-
deiphia County.
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to other helping agencies (e.g., voeational
training programs). The caseworker, as the
IMW used to be known, interviewed the
client, sometimes in a home visit, and then
deseribed in a narrative the results of the
interview and the reasons for granting or
denying aid.

By the mid-1970's the nature of the job
had shifted away from traditional social
work. The central function of the job is
now the determination of the client's initial
and continued eligibility for federal and
state benefits. The practice of reporting
the outcome of the interview through 2
narrative recital is a casualty of this trend;
it has been aimost fully replaced by compu-
terized standard forms. The standard
forms are designed to maximize efficient
processing of benefits and minimize mis-
takes by making it easier to control the
IMW¢' discretion and keep the client files
uniform.

The principal form used by the IMW in
the interview with the client is the w143,
part of the “121 series” adopted by DPW in
the mid-1970's. The IMW elicits from the
client all the information required by the
five-page form, which includes everything
relating to the client’s finaneial, vocational
and family situation that could conceivably
bear upon the question of eligibility.?
DPW’s normal procedure calls for the IMW
to copy this information by hand on the
appropriate block of the 743 form. Depend-
ing on the client’s situation, the IMW may
also have to fill out other forms, such as a
food stamp application worksheet or a child
support form. During the interview, the
IMW often will have to review documents
provided by the client. Some documents,
auch as rent receipts, are used to verify the
client's address; others, such as medical
reports, are used to evaluate the client's

3. These interviews now generally take place in
the district office, as DPW is attempting to
phase oqut home interviews whenever possible.

4. The IMWs attend frequent training sessions
at which they learn about changes in the Manu-
al,

5. For redeterminations of eligibility, required to
take place every six months for each client, the

medical fitness for work, an important com-
ponent of the eligibility requirement.

After a form is completed, the IMW
hands it to the client for review. If the
information is correct, the client signs the
form. The typical IMW spends about half
the day conducting interviews.

After the client leaves the office, the
IMW makes the determination of eligibility
for benefits. To do this, the IMW consults
the DPW Income Maintenance Manual
(“the Manual"). The Manual is over one
thousand pages long, and filled with regula-
tions, procedures, charts and tables. New
materials are added to the Manual almost
daily, reflecting changes in the amount of
aid or the policies affecting its distribution.*
From the standards contained in the Manu-
al, the IMW determines if the information
on the 743 entitles the client to receive or
continue to receive benefits3 Some of the
benefits are distributed under federal pro-
grams, such as Aid to Families with De-
pendent Children, Old Age Assistance, and
foodstamps. Other benefits exist under
state programs, like General and Medical
Assistance.

After determining eligibility under these
programs, the IMW fills out an instruction
sheet encoding the decision on the amount
of benefits, and sends it with the 743 to the
clerieal department. The clerical staff then
enters all the data into the central comput-
er.

The IMW must then perform the post-in-
terview procedures, which include complet-
ing forms in order to update client informa-
tion, sending copies of forms to appropriate
offices and personnel and notifying the
client of DPW’s decision on his or her eligi-
bility.

Another important function of the IMW
is attending to “special projects.” Special

IMW follows the same basic procedures as in

the initial determination of eligibility. Prior to

the redetermination interview, however, the

IMW must take the added step of reviewing the

case file in search of factors, such as the possi-

bility of new income sources, that may affect
etigibility.

L i ey o sy (]I
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projects are undertaken at the direction of
higher level administrators and are de-
signed to correct errors that may have es-
caped scrutiny in individual cases. For ex-
ample, the IMW may receive a list of his or
her clients who receive Social Security ben-
efits as well as assistance, to determine
whether that income source was disclosed at
the time of the eligibility decision. Or, the
IMW may receive a list of clients receiving
more than the maximum grant or less than
the minimum, and be asked to justify or
rectify the discrepancy.

The IMW must also be prepared to han-
dle client emergencies by being able to calm
distraught clients, replace lost checks, or
track down bureaucratic error.

Changes in the last ten years have oper-
ated to limit the range of discretion associ-
ated with the IMW position. Yet the IMW
remains a professional-level position, with
significant responsibilities. The capacity to
read without aid is certainly helpful in
carrying out the duties of the job, as are
the abilities to hear or to move about with-
out help. The essential qualifications for
this career, however, are dedication to the
work, sufficient judgment and life-experi-
ence to enable one accurately to assess the
legitimate needs of clients, and the ability
to work effectively under the pressure of
competing demands from clients and super-
visors.

[II. The Blind IMW

A. The Plaintiffs’ Experiences

With the aid of readers, plaintiffs per-
form their job as well as sighted IMWs. By
employing readers on a part-time basis,
plaintiffs have earned fully satisfactory
evaluations from their supervisors.

The experience of plaintiff Martin Nelson
as a blind IMW is typical of the other
plaintiffs, with relevant differences noted

8. Mobley began work in 1975, Buntele in 1972.

7. Mr. Mobley, who also earns $21,379 per year,
emptoys two part-time readers, costing him
$1,000-$1,200 per year. Ms. Buntele eamns
$22,804 per vear, and employs a reader five
hours per day, at a cost of $100 per week.

in footnotes, Mr, Nelson came to work for
DPW in 1970% and has employed a reader
on a part-time basis since that time. As
long as records were being kept in narrative
form, Mr. Nelson's need for a reader was
limited, for the narratives were dictated
into a machine and then transcribed by the
typing pool. With the advent of the stan-
dardized form, demanding meticulous at-
tention to detail, Mr. Nelson's use of 2
reader increased dramatically. He current-
ly uses his reader an average of 32.5 hours
per week.

Mr. Nelson pays his reader $3.80 per hour,
spending approximately $480 per month for
reader salary, or about $5,100 per year. Mr.
Nelson earns 321,379 in salary, plus fringe
benefits of about $4,000.7 Plaintiffs are
able to afford a reader on their salary be-
cause they receive $316 per month in Sup-
plemental Security Income (SSI). They re-
ceive SSI benefits to help defray work-re-
lated expenses that result from their blind-
ness. That portion of the reader expenses
not covered by SSI is paid out of salary, and
is tax deductible. Were the SSI benefits to
cease, plaintiffs would be unable to employ
readers. :

When conducting a client interview, Mr.
Nelson uses his reader to fill out the forms
according to his instructions and to resd
aloud any documents the client may have
brought in. Mr. Nelson takes notes of the
interview in braille, with a slate and stylus.!
After the form is completed, Mr. Nelson
confirms that the information given is accu-
rately inscribed, and then has the client
sign the form. Mr. Nelson later has his
reader review specific sections of the Manu-
al in order to determine eligibility. The
reader also helps Mr. Nelson carry out the
special projects.

When the reader is not there, Mr. Nelson

8. A slate is a small sheet of hinged metal in-
scribed with & series of dots, corresponding to
the braille alphabet. After inserting paper into
the slate, a piercing tool known as a stylus is
used to punch the raised dots onto the paper
and thus encode information.
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reviews his file of brailled client ecards?
But, as Mr. Nelson testified, after he has
organized his work, “there are times when
time lies rather heavily on my hands,” and
all there is left to do is “read two or three
articles of National Geographic.” N.T.
133-34.

Ms. Buntele follows a procedure similar
to Mr. Nelson’s and, like Mr. Nelson, experi-
ences perieds of inactivity when the reader
is not present. On the other hand, Mr.
Mobley, by varying the routine slightly, has
been able to reduce significantly both his
demand for a reader and his idle time. Mr.
Mobley schedules his interviews with clients
for the afternoons. Like Mr. Nelson, he
takes notes on & slate and stylus. But Mr.
Mobley’s reader is not present during inter-
views." His reader works mornings, help-
ing Mr. Mobley to fill in the 743 and the
instruction sheet for the previous day’s in-
terviews. The client returns sometime dur-
ing that day, or soon thereafter, to verify
and sign the completed form. By following
this procedure, Mr. Mobley needs a reader
for only four hours per day.

B. The Demand for Readers and
DPW’s Response

As DPW's increased use of standardized
forms spawned the plaintiffs’ increased use
of readers, each plaintiff separately re-
quested that DPW assume the reader ex-
penses. When informal attempts to reach a
settlement on the issue proved futile, Nel-
son filed a complaint in July 1980 with the
Office of Civil Rights (OCR) of the Depart-
ment of Health and Human Services. Bun.
tele filed a similar complaint a few months
later. On investigating these complaints,
OCR concluded that DPW was not in com-
pliance with section 504's implementing
regulations because it was not providing the
complainants and other blind IMWs with
sufficient accommodation. OCR requested

8, The card contains the name, address, and last
and next date of redetermination.

10. Mr. Mobley's testimony did not address how
he examines documentary evidence. That
problem is presumably handled by asking co-
workers for help, by copying the documents, or
by retaining the documents until the reader
comes in the next day.

that DPW reimburse blind employees for
past and eurrent reader expenses pending
creation of a civil service position of reader.
DPW refused to comply and efforts at
reaching a negotiated settlement failed.

In October or November, 1981, plaintiffs
met with representatives of the PCBA to
discuss possible accommodations. Plaintiffs
requested that DPW either provide them
with readers, or restructure the IMW posi-
tion to reduce the need for readers by, for
example, brailling the Manual, forms and
training material, or by allowing the IMWs
to type or dictate client information. Marie
DeLuca, Deputy Executive Director of
PCBA, directed a study of the feasibility of
plaintiffs’ requests. She determined that
providing readers or brailling the Manual
would be prohibitively expensive, and that
modifying the standard form would impede
accuracy and efficiency. She did not con-
sult any rehabilitative experts-before reach-
ing her decision.H

PCBA has taken some steps to accommo-
date plaintiffs, For example, they are sup-
plied with braille paper, and supervisors
seem to make a special effort to review
their work. During training sessions, su-
pervisors spend extra time instructing
plaintiffs on changes in the Manual or pro-
cedures to be followed on a special project.
Mr. Nelson is supplied with a typewriter,
and he was given some special consideration
when caseloads were redistributed. These
accommodations, though helpful, are insuf-
ficient to allow plaintiffs to perform the
essential functions of their job without
readers.

C. Types of Accommodation

Three expert witnesses testified concern-
ing the methods and costs of accommodat-
ing the plaintiffs to enable them to perform

11. Ms. DeLuca's decision not to provide read-
ers for the plaintiffs was endorsed by Secretary
(’Bannon. The essence of the Secretary’s po-
sition is that it is wasteful to have “two people
doing one person’s work,” Trial deposition of
O’Bannon at 22.
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the essential funetions of their job. John
Halverson and Patrick Camorato testified
on behalf of plaintiffs; Frederick Noesner
testified on behalf of defendants. All three
are blind and all three presented impressive
credentials in the field of work-place accom-
modations for the blind,

The experts’ testimony, in sum, suggested
four types of accommodation DPW could
pursue:

(1) The first may more accurately be
called an “slternative technique” than an
accommodation, N.T. &7, for it involves rel-
atively costless adjustments in the agency’s
procedures, One such technique would be
to braille the forms to make them easier for
a blind IMW to follow and explain to a
reader. Another such technique would be
to ailow biind IMWs to require clients to
return the next day to sign the face sheet
of the 743, enabling the IMWs to conduet
interviews without the presence of a reader,
as Mr. Mobley already does.

(2) A second type of accommodation
would be to print the thousand-page manu-
al in braille. The cost of brailling fifty
copies of the Manual—enough for blind
IMWSs throughout the state—would be ap-
proximately $34,000.

{3) A third type of accommodation is
technological: DPW could purchase one of
a number of kinds of new machines that
combine microchip technology and braille,
The most promising of these inventions is
the Versabraille. The Versabraille is &
portable 2 mini-computer that uses a stan-
dard cassette to store and retrieve informa-
tion in braille.

Versabraille information is organized by
chapters, pages and paragraphs. The blind
IMW could use the Versabraille to encode
all the information gathered from a client
interview by plugging in the name of the
client as the chapter, and the specific infor-

12. The Versabraille measures 14" X 8" X 3",
and weighs 11 pounds.

13. The Versabraille has been used with success
by the Social Security Administration, the In-
ternal Revenue Service, and Bell of Pennsylva-
nia.

mation—say eligibility for foodstamps—as
a page. The blind IMW could later “read
back” the information by recalling the
name of the client and “foodstamps,” and
touching the display. The display is the
“readout” on the Versabraille. Dots raised
on the plastic display represent twenty
braille characters at one time. For the
next twenty characters the blind IMW
would merely press the advance bar.

The Versabraiile, if linked with a printer,
also has the eapability of transeribing from
the braille into the English alphabet. This
feature could enable the IMW to arrange
the information received during the inter-
view into the order required by a standard
form, and print out that information direct-
ly onto the form.

Additionally,.it is quite possible that the
Versabraille could be linked to the existing
DPW computer system. This would allow
the IMW to enter information directly into,
or take information from, the DPW data
base. When the Manual is computerized,
the Versabraille could encode it into paper-
less braille.}

Each Versabraille would cost at most
$7,000, plus $700 for & printer. A mainte-
nance contract would cost another $700 per
year. Because they already know braille,
the plaintiffs in this case could learn to use
Versabraille in two or three days.4

The Versabraille would substantially re-
duce the need for a reader but it would not
climinate it entirely. Handwritten docu-
ments would still require reading, as would
mail and material net produced by or en-
tered into the DPW computer,

{4) The fourth type of accommodation is
providing a reader.
D. The Cost of Reasonable
Accommodation

Of the four types of accommodation re-
ferred to above, the provision of readers is

14. Other devices of recent invention are equally
ingenious, though less well suited to meet these
plaintiffs' needs. One is an Opticon, which can
scan typewritten material and convert it to
nraille, There is also a volee computer able to
read and pronounce, although imperfectly,
typewritten script, These machines, however,
are not portabie and have no memory.
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required to enable a blind IMW to perform
the essential functions of the position. But
a full-time reader is not required, because it
is not necessary to have a reader in attend-
ance while determination and redetermina-
tion interviews are being conducted. Those
interviews consume approximately half of a
working day. If the PCBA were to permit
each blind IMW to function as Mr. Mobley
does, a blind IMW could gather client infor-
mation one day and, on the following day,
use the reader to prepare the form, with
client verification on that day or soon there-
after. By using this method a blind IMW
could perform the essential functions of the
job by using a reader four hours a day or
less. During the rest of the day, a person
capable of serving as a reader should be “on
call” on an emergency basis.

Assigning a clerical worker slready in the
office to double as a reader would seem the
most sensible method of accommodation
That clerk/reader could spend approximate-
ly half the day attending to reading duties.
During the other half of the day, the
clerk/reader could perform clerical tasks,
but be availabie to serve as a reader when-
ever truly necessary.

The Clerk Typist I—the basic clerical po-
sition within the DPW—earns $13,276 per
year. Since plaintiffs could perform the
essential functions of their position if DPW
supplied each of them with a half-time
reader, the cost of accommedation would be
approximately haif the salary of a Clerk
Typist I, or roughly $6,638 per year for each
plaintiff,

Adoption of the first two types of accom-
modations—changing agency procedures
and brailling the Manual--could enhance
the efficiency and productivity of readers,
and thus lower the cost of accommodation.
Investment in the third type of accommoda-
tion—new technology and most particularly
the Versabraille—could also be expected to
lower the cost of accommodation by signifi-

15. Two issues yet to be decided by the Su-
preme Court have been resolved in the Third
Circuit. The first is that section 504 creates a
private right of action, NAACP v. Wilmington
Medical Center, 599 F.2d 1247 (3rd Cir.1979).
The second is that this right of action exists

cantly reducing the blind IMW's depend-
ence on the availability of readers. None of
these accommodations, however, would
eliminate entirely the need for readers.

Assuming accommodation is found to be
required as a matter of law, it will be up to
defendants to determine whether readers
alone would be utilized or whether use
would also be made of one or more of the
other types of accommodation. If defend-
ants were to employ other accommodations
in addition to readers, the governing princi-
ple would be that the aggregate remedial
package would, as to each plaintiff, be as
effective as providing each of the plaintiffs
with (a) daily access to a reader for half of
the working day, and (b) emergency access
to a reader as required during the other
haif of the working day.

DISCUSSION

Three issues are raised by plaintiffs’
claims.® The first is whether plaintiffs are
“otherwise qualified” within the meaning
of section 504. If they are, next to be
decided would be whether the accommoda-
tion required to enable plaintiffs to perform
the essential funetions of their job—half-
time readers or their equivalent—would be
reasonable, or whether it would instead im-
pose an undue hardship on DPW and the
PCBA. Finally, if that accommodation is
reasonable, the question would be raised
whether plaintiffs are entitled to damages
for past reader expenditures, or are instead
barred from recovering by one of a number
of statutory and constitutional doctrines.

1. Otherwise Qualified

Section 504 prohibits only “otherwise
qualified” individuals from being discrimi-
nated against by reason of handicap.
Plaintiffs contend that they are “otherwise
qualified” because, with accommodation,
they are able to perform all the job fune-
tions associated with the IMW position.

whether or not the primary purpose of the
federal assistance is to provide employment.
LeStrange v. Consolidated Rail Corp,, 687 F.2d
767 (3rd Cir.1982), cert. granted, — Uus —.
103 S.Ct. 1181, 75 L.Ed.2d 429 (1983).
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Defendants respond by arguing the follow-
ing syllogism: plaintiffs are “ytherwise
qualified” only if they possess all the abili-
ties necessary to perform their job; that
one of the most important abilities for the
IMW to possess is the ability to read; that
plaintiffs cannot read; and therefore that
plaintiffs are not “gtherwise qualified.”

The legislative history of the Rehabilita-
tion Act does not explain the Congressional
intent in choosing the phrase “otherwise
qualified.” However, the Supreme Court,
in Southeastern Community College v. Da-
vis, 442 U.S. 397, 99 S.Ct. 2361, 60 L.Ed.2d
980 (1979), has closely examined the mean-
ing of the phrase, Davis, a unanimous
opinion, remains the only directly relevant
Supreme Court decision. It therefore pro-
vides an appropriate starting place for anal-
ysis of the issues posed in the present con-
troversy.

A. Davis

Francis Davis suffered f{rom 2 hearing
disorder. By wearing a hearing aid, she
was able to detect the presence of sounds
almost as well as a person with nortal
hearing, but still had trouble locating the
source of the sounds or discriminating
among them sufficiently to understand spe-
ken speech. She therefore had to rely pri-
marily on her lipreading skills for oral com-
munication.

Ms. Davis hoped to be trained as a regis-
tered nurse. To achieve that ambition, she
enrolled during the 1973-74 academic year
in Southeastern Community College's Par-
allel Program: a program designed to ful-
fill the prerequisites for the College's Asso-
ciate Degree Nursing Program. Upon com-
pleting the Parallel Program, however, Ms.
Davis was refused entry into the nursing
program. The decision, made after con-
siderable deliberation, was based on plain-
tiff's handicap.

Ms. Davis brought suit under section 504,
The district court, after a hearing, anaiyzed
her elaim first by defining “otherwise quali-
fied” in this context to mean “gtherwise
able to function sufficiently in the position
sought in spite of the handieap, if proper
training and facilities are suitable and

available.” 424 F.Supp. 1341, 1345 (E.D.N.
C.1976). The court then found that Ms.
Davis would pose a potential danger as a
student or registered nurse because a pa-
tient or doctor might be unable to secure
her attention and be quickly understood in
a medical emergency. Because Ms. Davis
could not under certain circumstances per-
form her functions safely, she could not
perform them sufficiently. Therefore, she
was not “otherwise qualified,” and judg-
ment was entered for the defendant.

The Court of Appeals for the Fourth Cir-
cuit reversed. Relying upon its interpreta-
tion of regulations newly promulgated by
the Department of Health and Human
Services (then, the Department of Health,
Education and Welfare), the Fourth Circuit
held that “otherwise qualified” meant qual-
ified “without regard” to handicap. The
case was ordered remanded to the district
court to consider whether Ms. Davis met all
the other criteria for admission. If she did,
the college must accept her, modifying its
program in whatever ways were TNecessary
in order to accommodate her handicap. 574
F.2d 1158, 116062 (1978).

The Supreme Court, speaking through
Justice Powell, reversed. After reviewing
the proceedings and opinions below, and
examining the language of the statute and
the implementing regulations, the Court en-
dorsed the district court’s view of the mean-
ing of “otherwise qualified”: “An otherwise
qualified person is one who is able to meet
all of a program’s requirements in spite of
his handicap.” 442 U.S. at 406, 99 S.Ct. at
2367. Because plaintiff could not meet
these requirements, she was not “otherwise
qualified.”

Justice Powell's opinion then went on to
consider whether the nursing program re-
quirements might be modified to accommo-
date Ms. Davis. The Court first noted that
even the most radical alteration in the pro-
gram would avail Ms. Davis little, for while
the paramount concern for patient safety
demanded that Ms. Davis be closely super-
vised in her practical training, such supervi-
sion would frustrate the program's goal of
encouraging the assumption of responsibili-
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ty. Moreover, the Court found that section
504 requires no “affirmative action”—that
is, no modifications “in existing programs
beyond those necessary to eliminate dis-
crimination against otherwise qualified in-
dividuals.” [Id. at 410, 99 S.Ct. at 2369.
The Court then acknowledged the fineness
of the line it was drawing “between a law-
ful refusal to extend affirmative action and
illegal discrimination against handicapped
persons.” Id. at 412, 99 S.Ct. at 2370. The
Court explained:
It is possible to envision situations where
an insistence on continuing past require-
ments and practices might arbitrarily de-
prive genuinely qualified handicapped
persons of the opportunity to participate
in a covered program. Technological ad-
vances can be expected to enhance oppor-
tunities to rehabilitate the handicapped
or otherwise to qualify them for some
useful employment. Such advances also
may enable attainment of these goals
without imposing undue {inancial and ad-
ministrative burdens upon a State. Thus,
situations may arise where a refusal to
modify an existing program might be-
come unreasonable and discrirninatory.
Id. The Court then charged the Depart-
ment of Health and Human Services with
the “important responsibility” of “i}dentifi-
cation of those instances where 2 refusal to
accommuodate the needs of a disabled person
amounts to discrimination against the hand-
icapped.” Id. at 413, 99 S.Ct at 2370

18. Both Accommodating the Handicapped and
Prewitt rely in part on two other scholarly
pieces: Gittler, Fair Employment and the
Handicapped: A Legal Perspective, 27 De Paul
L.Rev. 953 (1978) and Note, Accommodating
the Handicapped: Rehabilitating Section 504
after Southeastern, 80 Columf Rev. 171
(1980).

17. An example of a neutral-standards barrier is
a rule against allowing dogs into a federal
courthouse, which would operate to impair a
blind lawyer relying on a seeing-eye dog. See
also Majors v. Housing Authority, 652 F.2d 454
(6th Cir.1981) (housing project may have to
permit exception to “no pet” rule for woman
with acute psychological dependency on her
dog).
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B. Applying Davis

A useful framework for evaluating a
handicap diserimination claim after Davis is
advanced in a student note, Accommodating
the Handieapped: The Meaning of Discrim-
ination under Section 504 of the Rehabilita-
tion Act, 55 N.Y.U.L.Rev. 881 (1980) (Ac-
commodating the Handicapped). The anal-
ysis, adopted by the Fifth Circuit in Prewitt
v. United States Postal Service, 662 F.2d
292, 305 (1981),% points out that the handi-
capped face four types of barriers to equali-
ty in the employment area. Two types of
barriers—social bias and disparate impact
from neutral standards "—are common to
any member of a disfavored group. Two
other types of barriers, however, are unique
to the handicapped, for these barriers result
from the nature of the handicap in combi-
nation with the requirements of the posi-
tion in question. One type is “surmounta-
ble impairment barriers,” referring to barri-
ers to job performance that can be fully
overcome by accommodation. The other is
“insurmountable employment barriers,”
where the handicap itself prevents the indi-
vidual from fulfilling the essential require-
ments of the position,

Davis presents an example of an insur-
mountable employment barrier, because the
ability to hear is an essential requirement
for a nurse in order to insure patient safety.
Thus Davis at least stands for the proposi-
tion that an individual facing an insur-
mountable barrier is not “otherwise guali-
fied” within the meaning of seetion 504.18

18. Two recent cases in this court have relied on
this strand of Davis in ruling that plaintiffs do
not fit within the definition of “otherwise quali-
fied."” In Strathie v. Department of Transpor-
tation, 547 F.Supp. 1367 (E.D.Pa.1982), Judge
Ditter ruled that a hearing-impaired school bus
driver was not otherwise qualified within the
meaning of the Act, because his inability to
localize sounds meant that he could not per-
form two necessary functions of his position:
insuring control over and safety for the riders.
Id. at 1381, In Bey v, Holger, 540 F.Supp. 910
(E.D.Pa.1982), Judge Bechtle held that plaintiff,
who suffered from uncontrolied hypertension
and cardio-vascular disease, could not safely
perform even light duties with the Postal Ser-
vice without endangering his health and safety.
Id. at 9286,
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Davis also teaches that an individual fac-
ing a surmountable employment barrier is
not “otherwise qualified” if accommodation
would require a substantial modification in
the requirements of the position, or would
result in an undue administrative or finan-
cial burden upon the federally assisted pro-
gram sought to be charged pursuant to
section 504. The Court characterized ac-
commodations which it considered excessive
as “affirmative action.” 442 U.S. at 410,
412, 99 S.Ct. at 2369, 23170.

There is no claim in the present case that
accommodation of these plaintiffs would
entail substantial modifications of the re-
quirements of the position, or impose a new
administrative burden on DPW. The claim
is simply that the accommodation called for
would cost too much. Thus, the arguments
over “otherwise qualified,” “reasonable ac-
commodation,” “undue burden” and “af-
firmative action” all collapse into one issue:
would the cost of providing half-time read-
ers be greater than the Act demands?

II. Reasonable Accommoda tion/Undue
Burden

A. The Administrative Regulations

[1] Davis describes the parameters in
which a solution to the problem must be
found, but does not resolve it. To advance
the inquiry whether unwillingmess to ac-
commodate amounts to discrimination, Da-
vis instruets that the administrative regula-
tions implementing section 504 ghould be
examined. Administrative regulations, if
consistent with the purposes of the statute,
are entitled to judicial deference. Davis,
442 US. at 411, 99 S.Ct. at 2369. And they
deserve particular deference where, as here,
the proper resolution of the case cannot be
deduced by logical process from the words

9. After the District Court for the District of
Columbia ordered that regulations be promul-
gated, Cherry v, Mathews, 419 F.Supp. 922
(D.D.C.1976), the Secretary, in May of 1976,
published a Notice of Intent to Issue Proposed
Rules, with a draft of those rules enciosed. 41
Fed.Reg, 20,286 (1976). More than 300 written
comments were received in response. In addi-
tion, a series of ten meetings were conducted at
various locations across the country. See 42
Fed.Reg. 22,676 (1977).

of the statute, but must instead represent a
quantitative judgment: a quasi-legisiative
compromise between competing interests.

(2] The HHS regulations that bear on
the issue in this case are the product of an
extended rule-making process carried out in
1976 and 1977.2 Now codified at 45 C.F.R.
§ 84.1 et seq. (1982), these regulations re-
flect a conscious effort at balancing the
needs of the handicapped with the budget-
ary realities of programs receiving federal
funds.

The regulations define a “qualified handi-
capped person” as one who “with reasona-
ble accommodation, can perform the essen-
tial funetions of the job in question.” Id at
§ 84.3(kX1). As examples of reasonable ac-
commodations, the regulations include:
“job restructuring, part-time or modified
work schedules, acguisition or modification
of equipment or devices, the provision of
readers or interpreters, and other gimilar
actions.” Id at § 84.12(bX2) (emphasis
added).

The recipient must make guch accomimo-
dations unless it “can demonstrate that the
accommodation would impose an undue
hardship on the operation of its program.”
Id. at § 84.12(a). The regulations do not
spell out precisely how that showing can be
made, but they do list the following “fac-
tors to be considered” in the determination
of undue hardship:

(1) The overall size of the recipient’s
program Wwith respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient's opera-
tion, including the composition and strue-
ture of the recipient’s workforee; and

In July of 1976, the Secretary issued a Notice
of Proposed Rulemaking, with proposed regula-
tions, revised in light of the comments received.
4] Fed.Rep. 28,548 (1876). Another 850 com-
ments were received, supplemented by 22 pub-
lic meetings. After assessment of all this infor-
mation, the final regulations were promulgated
on May 4, 1977 42 Fed.Reg. at 22,676-77.
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(8) The nature and cost of the accom-
modation needed.

Id at § 84.12(c¥1-3). In addition, Appen-
dix A to the reguiations illustrates how
these factors should be applied in determin-
ing whether the recipient of federal funds
has discharged the burden of showing un-
due hardship:

The weight given to each of these factors

in making the determination as to wheth-

er an accommodation constitutes undue
hardship will vary depending on the facts
of a particular situation. Thus, & small
day-care center might not be required to
expend more than a nominal sum, such as
that necessary to equip a telephone for
use by a secretary with impaired hearing,
but a large school district might be re-
quired to make available a teacher’s aide
to a blind applicant for a teaching job.
Further, it might be considered reasona-
ble to require a state welfare agency io
accommodate a deaf employee by provid-
ing an interpreter while it would consti-
tute an undue hardship to impose that
requirement on a provider of foster home
care services.
Appendix A—Analysis of Final Regula-
tiens, 45 C.F.R. § 84 at 300 (emphasis add-
ed),

Applying the regulations to the facts of
this case reveals that the answer called for
by the regulations is clear. “[T]he provision
of readers” is an express HHS example of
reasonable accommodation. Moreover, in
view of DPW’s $300,000,000 administrative
budget,?® the modest cost of providing half-
time readers, and the ease of adopting that
accommodation without any disruption of
DPW’s services, it is apparent that DPW
has not met its burden of showing undue

20. DPW allocates $600,000 for travel reim-
bursement for County employees alone.
O'Bannon at 41,

21. The United States has filed an amicus brief
in support of interpreting these regulations to
require accommodation of these plaintiffs.

22. As one court has noted, “this may be more
the result of Congressional inattention to the
costs of implementing the policy of nondiserim-
ination anncunced in section 504 than a Con-
gressional determnination that such expendi-
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hardship. To be sure, DPW's financial re-
sources are limited. But there is no prinei-
pled way of distinguishing DPW on this
basis from the large school district employ-
ing an aide for a blind teacher, or from the
state welfare agency providing an inter-
preter for a deaf employee.?t

For all these reasons, accommodation
must be provided unless these regulations
“constitute an unauthorized extension of
the obligations imposed” by section 504.
Davis, 442 U.8. at 410, 99 S.Ct. at 2369. To
that question we now turn.

B. Congressional Intent

Nothing in the legislative history of sec-
tion 504 suggests that regulations requiring
reader accommodation should be considered
beyond the scope of the statute, While the
1973 Rehabilitation Act is silent on the sub-
ject of monetary expenditures,® the 1978
amendments to the Act® strongly suggest
that Congress was well aware that compli-

-ance with Section 504 couid be costly, and

that Congress was prepared to underwrite a
part of that price. Section 115(a} of the
1978 Amendments calls for grants to states
to establish and operate comprehensive re-
habilitation centers. Part of the mandate
of these centers is to provide “to local gov-
ernmental units ... such information and
technical assistance (including support per-
sonnel such as interpreters for the deaf') as
may be necessary to assist those entities in
complying with this chapter, particularly
the requirements of section 794 [section
504]” 29 U.S.C. § 775(a)2) (emphasis add-
ed).

That Congress expressed no disapproval
of the regulations defining reasonable ac-
commodation and undue burden, which

tures would not be necessary to effectuate that
policy.” American Public Transp. Assoc. v.
Goldschmidt, 485 F.Supp. 811, 826 (D.D.C.
1980).

23. The Rehabilitation Act of 1973 was substan-
tially amended by the Rehabilitation, Compre-
hensive Services, and Development Disabilities
Amendments of 1978, Pub.L. No. 95602, 92
Stat. 2055 (codified in scattered sections of 29,
32 and 42 U.S.C).
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were promulgated prior to the 1978 amend-
ments, may also be regarded as evidence
that Congress understood that combating
discrimination against the handicapped
would cost money. Cf. Bob Jones Universi-
ty v. United States, — us — —
108 S.Ct. 2017, 203234, 76 L.Ed.2d 157
(1983) (Congressional failure to modify
well-known administrative regulations may
be viewed as Congressional endorsement of
agency’s interpretation of statute).

C. The Case Law

Cases interpreting section 504 have uni-
formly recognized that preventing discrimi-
nation against the handicapped may mean
that recipients of federal funds will have to
expend funds of their own. The Davis
Court recognized that '"on occcasion the
elimination of discrimination might involve
some costs.” 442 U.S. at 411 n. 10, 99 S.Ct.
at 2369 n. 10. While the Third Circuit has
not direetly addressed the issues posed in
this litigation,® cases from other Circuits
support the conclusion reached here.

A recent example of such a case in the
field of transportation is Dopico v. Goldsch-
midt, 687 F.2d 644 (2d Cir.1982). In Dopico,
plaintiff, representing 2 class of wheelchair-
bound handicapped persons, sued the New
York City transportation system seeking to
make the system accessible to them. Judge
Weinfeld had dismissed the claim for fail-
ure to state a cause of action, because,
under Davis, the plaintiffs were not entitled
to the “massive relief” they were seeking
under section 504. 518 F.Supp. 1161, 1175
(S.D.N.Y.1981). The Second Circuit, speak-
ing through Judge Newman, reversed,
pointing out that even if plaintiffs could
not prevail in their attempt to overhaul the
entire transportation system of the city,
they still may be entitled to some relief

24, Gurmankin v. Costanzo, 556 F.2d 184 (3rd
Cir.1977), cert. denied, 450 U.S. 923, 101 S.Ct.
1375, 67 L.Ed.2d 352 (1981), affirmed the lower
court’s ruling that the School District of Phila-
deiphia discriminated against a blind teacher
when it refused to award her seniority status
dating from the time she first attempted to
secure a teaching position and was denied ap-
pointment because of her handicap. The Court
of Appeals relied on an “irrebuttable presump-
tion” analysis rather than section 504, because

under section 504: “We believe that section
504 does require at least ‘modest, affirma-
tive steps’ to accommodate the handicapped
in public transportation. Every court that
has considered the question has concluded
as much,” 687 F.2d at 652 (quoting Ameri-
can Publie Transit Assoc. v. Lewis, 635 F.24
1272, 1278 (D.CCir.1981)). In remanding
the case, Judge Newman called upon the
lower court to give weight to the regula-
tions implementing section 504. See also
United Handicapped Federation v. Andre,
558 F.2d 413 (8th Cir.1977); Lioyd v. Re-
gional Transp. Auth, 348 F.2d 1277 (Tth
Cir.197T).

The Fifth and Tenth Circuits have also
interpreted Davis as requiring that states
spend money to bring about reasonable ac-
commodation. In Camenisch v. University
of Texss, 616 F.2d 127 (1980), the Fifth
Circuit affirmed an order requiring the
University of Texas to procure and compen-
sate an interpreter to assist a deaf graduate
student in his classes, Although the Su-
preme Court vacated the opinion as moot
without reaching the merits of the section
504 issue, 451 U.S. 390 (1981), the panel’s
reasoning was endorsed in subsequent Fifth
Circuit opinions: Majors v. Housing Au-
thority, 652 F.2d 454 {1981}, Tatro v. Texas,
.25 F.2d 557 (1980) (Tatro I') and Tatro v.
Texas, 703 F.2d 823 (1983) (Tatro s In
New Mexico Ass'n for Retarded Citizens v.
New Mexico, 678 F.2d 847 (10th Cir.1982),
the Tenth Circuit held that section 504 may
require the state to modify its educational
system to accommodate its retarded school-
children by providing them with, inter alia,
occupational, physical and speech therapy
services. The case was remanded to the
_district court to consider whether the finan-
cial burden of such accommodation would

the Rehabilitation Aet had not been passed at
the time the discrimination took place. See id.
at 188, It bears noting, however, that the
teacher would require a full-time teacher’s aide.

95. In Tatro !, a panel of the Fifth Circuit up-
held the district court's crder requiring the
school district to accommodate a schoolchild
who had to be catheterized several times daily.

|~
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be “excessive” under the guidelines set
forth in Davis.

D. Conclusion

I conclude that accommedating plaintiffs
to enable them to perform the essential
functions of their position is consistent with
the mandates of section 504 and with the
administrative regulations and case law in-
terpreting it. I am not unmindful of the
very real budgetary constraints under
which the DPW and PCBA operate, and
recognize that accommodation of these
plaintiffs will impose some further dollar
burden upon an already overtaxed system
of delivery of welfare benefits. But the
additional dollar burden iz a minute frac-
tion of the DPW/PCBA personnel budgets.
Moreover, in enacting section 504, Congress
recognized that failure to accommodate
handicapped individuals also imposes real
costs upon American society and the Ameri-
ean economy. But for the fortuitous avail-
ability of supplemental benefits from the
federal government—benefits which here-
tofore have enabled plaintiffs to hire and
pay readers on their own—these plaintiffs,
despite their education, experience and
commitment, would have been barred by
their handicap from the position of IMW,
where they now serve as examples of how
handicaps can be overcome. When one con-
siders the social costs which would flow
from the exclusion of persons such as plain-
tiffs from the pursuit of their profession,
the modest cost of accommodation—a cost
which seems likely to diminish, as technolo-
gy advances and proliferates—seems, by
comparison, quite smail.?®

II1. Damages

The decision to grant injunctive relief
raises the question whether plaintiffs are
also entitled to damages for past reader
expenditures. That question has two sub-
parts. Does section 504 create a private

28. It is worth noting in this connection that
DPW considers employable, and thus ineligible

for benefits, handicapped applicants for public -

assistance who are “fully empioyable with rea-
sonable accommodation.” Reasonable accom-
modation for this purpose is defined as “strue-
tural modifications, modified work schedules,
acquisition or medification of equipment or de-

cause of action for damages? If so, is the
recovery of damages against an agency of
the state nevertheless barred by the Elev-
enth Amendment to the United States Con-
stitution?

A Damages under Section 504

[3] The touchstone of deciding whether
a statute creates a private right of action is
legislative intent. Transamerica Mortgage
Advisors, Inc. v. Lewis, 444 U.S. 11, 15-16,
100 S.Ct. 242, 245, 62 L.Ed.2d 146 (1979).
With near unanimity, the courts have in-
ferred from the legislative scheme Con-
gress's intent to create a private right of
action under section 504. Unfortunately,
there is no legislative history instructive on
the extent of the remedy Congress intended
to make available to a private plaintiff in a
section 504 action. In the absence of legis-
lative guidanee, the courts have split on the
issue of whether the remedy is limited to
injunctive relief or also includes a right to
eollect damages.

The courts holding that no damage reme-
dy for violations of section 504 was intend-
ed by Congress view the legislative plan as
relying primarily on governmental enforce-
ment of the rights of the handicapped, with
the ultimate remedy of cutting off federal
funds to recipients engaging in discrimina-
tion. Further, it is argued that implying a
damage remedy which could reach massive
proportions might discourage the accept-
ance of federal funds, working against the
goal of expanded workplace opportunities
for the handicapped. Ruth Anne M. v. Al-
vin Independent School District, 532
F.Supp. 460, 473 (S.D.Tex.1982); Boxall v.
Sequoia Union High School, 464 F.Supp.
1164 (N.D.Cal.1979).

Cases deciding that private plaintiffs may
collect damages reason that the availability
of a damage remedy increases the deterrent
effect of the non-discrimination law. The

vices, provision of readers or interpreters, job
restructuring and other similar actions.” N.T.
195; Ex. P-35 (emphasis added). It does not
seem wholly unfair to impose upon DPW the
same requirements that DPW apparently im-
poses upon its clients and their would-be em-
ployers,
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opinions also rely on the seminal case of
Beil v. Hood, 327 U.8. 678, 66 S.Ct. 773, 90
L.Ed. 939 (1946), for the proposition that
where a federal right has been invaded, the
courts are normally empowered to use any
available remedy to make good the wrong
done. Id. at 684, 66 S.Ct. at 776. Assuming
Congressional awareness of this principle,
these cases interpret the lack of legislative
discussion as taeit acceptance of the pre-
sumption “that a wrong must find a reme-
dy.” Miener v. Missouri, 673 F.2d 969, 978
(8th Cir.), cert. denied, — U.8. ——, 103
S.Ct. 215, 74 L.Ed.2d 171 (1982); Hutchings
v. Erie Library Bd. of Directors, 516
F.Supp. 1265, 126863 (W.D.Pa.1981); Pat-
ton v. Dumpson, 498 F.Supp. 933, 939 (8.D.
N.Y.1980); Poole v, South Plainfield Bd. of
Ed., 490 F.Supp. 948 {D.N.J.1980).

I am persuaded by the perception of the
legislative scheme and the reasoning put
forward in the second group of cases, The
Supreme Court has stated that “[t]he exist-
ence of a statutory right implies the exist-
ence of all necessary and appropriate reme-
dies.” Sullivan v. Little Hunting Park,
Ine., 396 U.S. 229, 238, 90 S.Ct. 400, 405, 24
L.Ed.2d 386 (1969). Congress certainly has
the power to limit remedies if it so chooses.
In the absence of any indication that Con-
gress intended to exercise that power to
create a limited remedial scheme for section
504, it is a fair canon of statutory interpre-
tation to indulge the presumption that Con-
gress intended that the full panoply of rem-
edies be available to the private plaintiff
under section 504, :

B. The Eleventh Amendment

[4] Mere presumptions and canons of
statutory construction wili not, however,

27. Plaintiffs also characterize their request for
relief as equitable rather than compensatory.
But no matter how labelled, any payment or-
dered would represent a remedy for a past
violation of section 504. Retrospective relief is
not available against a state, unless the Elev-
enth Amendment has been abrogated. Edel-
man, 415 U.S. at 668-669, 94 S.Ct, at 1358;
Quern v. Jordan, 440 U.S. 332, 338, 99 S.Ct.
1139, 1143, 59 L.Ed.2d 358 (1979).

28. Defendants contend that section 504 was
passed pursuant to Congress’s spending power,
because it reaches only recipients of federal

suffice to overcome the Eleventh Amend-
ment. That Amendment normalily operates
to bar the recovery of damages in an action
if judgment would be collected against the
state, even where, as here, the state is not
named as a party. Edelman v. Jordan, 415
1.8, 651, 663, 94 S.Ct. 1347, 1355, 39 L.Ed.2d
662 (1974) (§ 1983 does not abrogate Elev-
enth Amendment).

{5-7} Plaintiffs do not dispute that a
recovery of damages against the named de-
fendants in reality would come from the
state. Their primary argument is that Con-
gress has acted to abrogate the Eleventh
Amendment when it passed section 5047
There is no doubt that Eleventh Amend-
ment protections may be overridden when
Congress acts within its grant of plenary
power under section 5 of the 14th Amend-
ment, Hutto v. Finney, 437 U.8. 678, 98
S8.Ct. 2565, 57 L.Ed.2d 522 (1978) (Attor-
ney’s Fees Awards Act abrogates Eleventh
Amendment); Fitzpatrick v. Bitzer, 427
U.8. 445, 447, 96 5.Ct. 2666, 2667, 49 L.Ed.2d
614 (1976). (Title VII of the 1964 Civil
Rights Act abrogates Eleventh Amend-
ment). Assuming arguendo that section 5
is the source of section 504,% respect for the
constitutional status of the principle of
state sovereignty embodied in the Eleventh
Amendment requires at least persuasive
legislative history that Congress intended to
abrogate the Amendment. Here, the legis-
lative silence does not speak louder than the
words of the Eleventh Amendment, and
plaintiff’s claim for damages must fall.
Miener v. Missours, 673 F.2d at 982

CONCLUSIONS OF LAW

In light of the preceding findings of fact
and discussion, I conclude that;

funds. While Congress may abrogate the Elev-
enth Amendment by conditioning the receipt of
federal funds on a state's surrender of Eleventh
Amendment immunities, it must do so express-
ly. Pennhurst State Schoel & Hospital v. Hald-
erman, 451 U.S. 1, 101 S.Ct. 1531, 67 L.Ed.2d
694 (1981); Employees v. Dep't of Health and
Welfare, 411 1U.5. 279, 285, 53 S.Ct. 1614, 1618,
36 L.Ed.2d 25! (1973). If Congress were
viewed as acting under its spending power in
passing section 504, the clear staternent of in-
tent to waive the Eleventh Amendment re-
quired of Congress would be lacking.
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(1) This court has jurisdiction over this
matter pursuant to 28 U.S.C. §§ 1331, 1343;

(2) Plaintiffs are “otherwise qualified”
within the meaning of section 504 of the
Rehabilitation Act, 28 U.S.C. § 794;

(3) Defendants, acting in their official ca-
pacity, have discriminated against plaintiffs
by refusing to provide them with half-time
readers or their mechanical equivalent;

(4) Plaintiffs are barred from recovering
damages by the Eleventh Amendment.

An appropriate order follows.®

ORDER

For the reasons recited in the accompany-
ing Opinion, it is hereby ORDERED that:

(1) Judgment is entered for the plaintiffs
and against the defendants;

(2) The parties, within thirty (30) days of
the date of this Order, shall submit a form
of order outlining a remedy not inconsistent
with this opinion;

(3) Defendants, within ten (10) days of
the date of this Order, shall declare whether
they continue to oppose class certification,
and, if so, submit 8 memorandum explain-
ing why class certification should not be
ordered. A responsive memorandum, if
necessary, shall be filed within ten (10) days
thereafter, and argument, if necessary,
shali follow promptly.

W
o £ KEYNUNBERSYSTEN
i

29. Thomas Mobley intervened as a plaintiff
purporting to represent a class of similarly situ-
ated blind IMWSs. The motion for class certifi-
cation was opposed by defendants, and disposi-
tion of the motion was deferred pending this

Sandra L. GERMAIN, Jesus Gonzales, Jr.,
Faye A. Sieg, Milton Frankwick, individ-
ually and on behalf of all other persons
gimilarly situated, Plaintiffs,

¥

RECHT-GOLDIN-SIEGEL PROPER-
TIES, Grant Park Square Apartments
Co., North Meadows Apartments—-No. 3,
individuslly and on behalf of all other
owners/managers similarly situated;
Samue! R. Pierce, Jr., Secretary of the
United States Department of Housing
and Urban Development, Richard J.
Franco, Milwaukee Area Manager of the
United States Department of Housing
and Urban Development, Defendants.

Civ. A. No. 81-C472,

United States District Court,
E.D. Wisconsin.

July 12, 1983,

Applicants for public housing brought
action to force owners and state officials to
provide hearings and reasons for denial.
The District Court, Terence T. Evans, J.,
held that plaintiffs did not have any proper-
ty interest protected by due process clause.

Dismissed.

1. Constitutional Law &=251

Inconvenience is not a reason for deny-
ing a person due process of law; due proc-
ess may be required even in situations
where it causes some inconvenience.

2. Constitutional Law &=277(1)

Protectible property interest arises not
out of the Constitution itself or out of any
inherent obligation of the government fo
treat its citizens fairly but, rather, out of a
statutory entitlement, a contract, or some
other item granting 2 legitimate claim of
entitlement.

opinion. [n the accompanying order, I will
direct defendants either to stipulate to the ap-
plicability of this opinion to the class ar to
show cause why class certification should not
issue,
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Disability as the Basis for a Social Movement:
Advocacy and the Politics of Definition

Richard K. Scotch

. The Universine of Tevs at Dallas

Many peaple with disabilities do not identifv themselves as disabled or choose
not io be pari of a politically active communiry of disabled persons. This paper
discusses both the barriers 10 the formation of a social movement of disabled
people and the ways in which these barriers have been overcome. The role of
public policy in the evolution of this movemeni is discussed, as are the current
status and prospects of the disabilitv rights movement,

Ahhough 1in 11 Americans of working age identily themselves as having a
disability (McNeil. 1983). for most of them such sell-identilication does not
translate into group consciousness or political action. Disabled individuals face
many barriers to full participation in American saciety, but until recently there
has not been a significant social movement of disabled people dedicated to
temoval of those barriers. Disabled individuals in noninstitutional settings are
geographically and socially dispersed, and this fact constitutes a barrier to collec-
tive political action.

Nevertheless, in the past quarter century, a smail but growing number of
disabled people have formed a community, both through informal interaction and
the establishment of formal organizations. Following in the wake of the racial,
gender, and other civil rights movements of the 1960s, increasing numbers of
disabled people embraced activism and political action, and demanded integra-

Copyright 199C, Journal of Social Issues tipn into l_he mai_nstrc?m of Americia‘n society. Groups first formed among indi-
Eeprinted by permission viduals with similar disabling conditions, such as blind people and deaf people,

An carlicr version of this paper was presented al Lhe mecting of the Society for the Study of
Chronic lliness, Impairmeat, and Disability in Fort Worth, Texas in April 1985. The author is
graleful to Adricnne Asch and Michelle Fine for their comments on earlier drafis,

Correspondence regarding this paper should be addressed to Richard K. Scotch, School of
Social Sciences. The University of Texas at Dallas, Box 830688. Richardson, TX 75083-0688.
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and among disabled war veterans. By the 1970s, organizations had been formed
that crossed disability fines and encompassed individuals with a wide range of
physical and mental impairments.

This paper discusses the barriers disabled people face in forming a social
movement and how such barriers have been overcome. In addition, the rela-
tionship between the disability rights movement and public policies of the past
two decades is explored, together with the current status and prospects of the
disability rights movement.

This paper builds on research on the growth af the disabtlity rights move-
ment since the 1960s, and the relationship between that developing movement
and the passage and implementation of federal civil rights legislation affecting
disabled people (Scotch, 1984), Drawing on archival materials and a series of
interviews with advocates and public officials, this research traced organizational
histories and the development of linkages among movement organizations and
between such groups and government agencies. While this previous work
focused on a particular statute, Section 504 of the Rehabilitation Act, the current
paper concerns the more general topic of the formation and mobilization of the
disability rights movement.

BRarriers to Organization

As the study of social movements and collective behavior indicates, exclu-
sion and discriminatory treatment alone do not inherently generate collective
identity or collective political action. For the estimated 36 million Americans
with disabilities (Bowe, 1980), the creation of an effective social movement may
be even more problematic than for other excluded groups. With the exception of
a few organizations based in particular geographical tocations or on particular
physical impairments, people with disabilities do not constitute a group that acts
politically **for itself.”” Nondisabled excluded groups such as racial and ethnic
minorities may share geographical communities, workplaces, or religious and
other voluntary associations. Many groups develop their own subcultures based
on their collective history or social position. For the most part, this has not been
true for disabled people.

The social and political isolation of the vast majority of the disabled popula-
tion is reinforced by a number of factors. Disability is concentrated among the
least powerful members of American society—those with low incomes, low
education, and low work-force participation (Asch, 1984a). Individuals with
physical impairments may face major barriers to obtaining education and enter-
ing the work force; furthermore, there are many risk factors associated with
working-class and lower-class life in the United States that may contribute to the
onset of disability.

Disability as the Basis for a Social Movemeni I

While those lacking economic and political resources are more likely to
disabled, disability is nonetheless spread across the various social classes a
Status groups in our society. If a disabled person’s impairment does not result
institutionalization, that person may spend nearly all of his or her time in
company of nondisabled individuals. Parents, neighborhood friends, sche
classmates, fellow employees-—most of the people with whom a disabled pers
associates are likely to be nondisabled. Even where circumstances lead to |
teraction with other individuals with disabilities, the physical or mental impa
ments involved may be so disparate as to discourage mutual recognition of
shared social status. Thus, disability is an individualized experience for m
people.

Of course, there are exceptions. People with disabilitics stemming from
single cause may already have a great deal in common, particularly if the
already share occupational or other ties, as in the case of disabled war velerans
miners with black lung disease. In cases such as these, perceptions of relatedne
may lead to joint activities ranging from mutual support to political action. Ev
s0, the medicalization of these disabilities has often forced individuals to give \
control over their lives and to experience undertones of moral stigma, whic
make political identification and action problematic (Zola, 1983).

Another exception is the shared subculture that may develop among di
abled residents of institutions. Individuals being treated in long-term-care facil
lics may construct a patient culture as a means of coping with common impai
ments or in response to the indignities of life in a total institution (Goffmar
1961a). However, only in rare instances have such bonds led to activism upo
departure from institutional confines. (One notable exception is the case ¢
associations of ex-mental patients—Anspach, 1979.)

In most circumstances. it may be more accurate to characterize people wit
disabilities as members of a social category rather than as an identifiable social ¢
political group {Goffman, 1963). Disabled people not only lack the commo
demographic conditions to foster group awareness and activism, but the sociz
status of being disabled can create serious disincentives for many to identif
themselves as disabled and act collectively on that basis. To be perceived a
disabled is typically to be seen as helpless and incompetent, and many ind;
viduals with physical impairments seek to disassociate themselves from dis
ability, exercising what Goffman (1961b) calls *‘role distance.”” Such dis
association may or may not be successful, since disabling images are reinforce
by the proliferation of architectural barriers, by providers of services to disable
individuals (Gartner, 1984), and by the very language used to characterize dis
ability (Longmore, 1985). In either case, however, the unattractiveness of th
tole of disabled persen can serve to discourage both self-identification as :
member of an excluded group and the likelihood of political action flowing fron
that identification.
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This Tack of disability consciousness has been noted by Hahn, who wrote.,
“Persons with disabilities often are understandably reluctant to focus on that
aspect of their identity that is most negatively stigmatized by the rest of society
and to mobilize politically around it”" (1985, p. 310). Boyte (1984}, in discuss-
ing research on blind men and women, noted,

Escape out of the ghelto created by pervasive social expectations and assigned roles has
almost always meant individual auempis to deny or render irrelevant one's disability—not
1o challenge the expectations themselves. . . , Thus the story of how a movement of self-
asserlion among the disabled emerped in the 1970s and continues loday involves an
exploration into changing self-perceptions as well as dominant social attitudes. p. 116)

Interaction among disabled people may reflect and even exaggerate the
stigmatization of disability practiced by the rest of society. In such instances,
disabled individuals can deliberately distance themselves from each other or
make invidious distinctions between good and bad impairments, rather than seek
to develop social ties on the basis of common experiences and similar social
positions.

The stigmatization of disabled persons is reinforced and even created by the
attitudes of providers of rehabilitation services (Krause, 1976). Limijtations and
dependency are attributed to disability and the disabled person is encouraged to
accept these as part of the rehabilitation process {Anspach, 1979; Scott, 1969;).
By promoting the image of disabled people as dependent and in need of profes-
sional help, medical and rehabilitation professionals retain control over program
beneficiaries at the cost of severely constraining the disabled person {Zofa,
1983). Those who seek Lo avoid such constraint may choose to present them-
selves and to conceive of themselves as nondisabled.

Even to accept one's disability while rejecting ascriptions of dependency is
in itself no guarantee of participation in collective political activity. Those people
who are most severely impaired, and thus perhaps most likely to identify them-
selves as disabled. may face the greatest handicaps to effective political action.

Perhaps more importantly, the rejection of prejudicial stereotypes can often
be an act of individual self-assertion against personal troubles, rather than an
attempt to correct public problems (Mills, 1959}. In a society that celebrates the
individual (Bellah, Madsen, Sullivan, Swidler, & Tipton, 1985), it is all too
natural to seek solutions to our problems as individuals rather than as members of
an excluded class. Those individuals best able to reject the disabled role may
refuse to identify themselves as disabled, thus avoiding political involvement as
a disabled person. On the other hand, those individuals who accept the role are at
nisk of accepting its handicapping connotations of dependency and thus also
avoiding political involvement.

Who, then, is left as potential organizers and participants in a social move-
ment of disabled people? Those who accept an identity as disabled while denying
the associations of incapacity that our society attempts to impose. In order to do

Disability as the Basis for a Soclal Movement 163

this, it may be necessary to conceive of a world in which physical impairment
need not be disabling and in which prejudicial exclusion is proscribed.

However, “‘disability’" as a unifying concept that includes peuple with a
wide range of physical and mental impairments is by no means an obvious
category. Blind people, people with orthopedic impairments, and people with
epilepsy may not inherently see themselves or be seen by others as occupying
common ground. Even greater divisions may exist between individuals with
physical impairments and those with mental disabilitics. Thus another prerequi-
site for collective action may be the social construction and promulgation of an
inclusive definition of disability.

Anspach (1979) has termed the efforts by disability rights activists to re-
define disability **identity politics,”” an attempt to create a new public perceplion
of disabled peopie as independent. In such politics, she writes, “*polilical goals
and strategies often hecome a vehicle for the symbolic manipulation ol persons
and the public presentation of self" (p- 766). Anspach describes identity politics
as ""a sort of phenomenological warfare, a struggle over the social meanings
attached to atiributes™ (p. 773). However, while redefining disability may be an
important prerequisite for the emergence of a social movement of disabled per-
sons, redefinition has not been the only aim of that movement. Disability rights
activisis have also sought a number of policy goals, from changes in admissions
and hiring practices to the literally concrete changes involved in increased archi-
tectural accessibility. Nevertheless, in order for an active and broadly based
social movement of disabled people to come about, a redefinition of disability
was required—one that treated disability as a label for a group of people who had
the potential for political action and who were unfairly excluded from main-
stream social institutions on the basis of their physical or mental impairinents.
The next section of this paper briefly reviews the history of potitical organiza-
tions among disabled people and discusses how disability rights activists at-
tempted to promote new definitions of disability through political action.

Growth of the Social Movement of Disabled People

Some of the earliest formal associations of disabled people in the United
States were organized between the two world wars (Lenihan, 1976-77). These
included the Disabled American Veterans (DAV) and the National Federation of
the Blind (NFB). Each stressed the needs of its own constituency rather than
more universal disability issues. While the DAV [ocused essentially on expand-
ing government benefits for disabled veterans, the NFB challenged the pater-
nalistic practices of rehabilitation agencies and was often a militant supporter of
equal rights for blind people. The NFB promoted some of the earliest civil rights
laws guaranteeing access regardless of disability, the white cane and guide dog
laws. it is not surprising that blind people, because their disability allows a
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relatively high degree ol participation in the mainstrcam of everyday life, were
particularly active in claiming full social participation as their due.

Other organizations of disabled persons were established in the 20 years
following World War I, including the Paralyzed Veterans ol America, the
National Association of the Deaf, and the American Council of the Blind. These
groups had varying degrees of political involvement, but nonc were oriented
toward the general issue of civil rights for all disabled people (Asch, 1984c). For
the most part, each sought to advance the position of its particular constituency
group.

This situation changed dramaticaily in the late 1960s. At that time. impor-
tant changes were affecting those who identificd themselves as disabled. Medical
technology was extending the lives of those with a varicty of medical problems
or injuries who previously would not have survived. and thus the number of
active disabled adults increased. Medical and rehabilitative advances were giving
those who in earlier times would have been totally incapacitated the potential to
function in society—f{or instance, many who had contracted polio in the final
epidemics of the 1950s. For growing numbers of disabled people. physical
impairment was becoming less handicapping than the barriers of stereotyped
attitudes and architectural constraints.

Another development was the increase in the number of people who re-
mained socially active despite disabling injurics in childhood. adolescence. and
young adulthood. Mest individuals who experienced disability as the result of
polio, teenage automobile or diving accidents. or the Victnam War had clear
memories of themselves as nondisabled. and many retained expectations of full
economic and social participation. They had not incorporated a self-image of
dependency and sought to live as normal young adults, which was increasingly
technologically possible.

Even for children whose disabilities came at birth and who grew up in the
1950s and 1960s, individual potential was stressed by the Spock-influenced
middle-class parents of that affluent era, who promoted sell-confidence and
achievement in their children. This “‘new generation’” of disabled people was
encouraged to think of themselves as capable of paricipation. As Asch has
written, ‘*many activists, then, are not people who were kept out of the main-
stream as children; they had been in the mainstream and had never questioned
their right to be there. So, when others questioned it, they were ready with armor
and anger to fight to preserve their sense of themselves that the adult world was
trying to shatter’” (1984b, p. 551).

These aspirations of participation were promoted by the politics of the
times. In the communities and colleges there were many other groups seeking
greater participation in social institutions, and more autonomy and control in
their lives. Demands for full access by disabled people occutred in the wake of
the widespread and highly visible social conflicts of the 1960s: the struggle for
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civil rights By black people and other racial minorities, the antiwar and student
movements. and a revitalized feminist movement. A number of disabled people
who had been active participants in these movements came to see their disability
in the same political sense as blacks viewed their race or women their gender.

Along with this new consciousness came an appreciation of how change
strategies used by other movements could be adopted: While models of change-
oriented advocacy did not guarantee success. they did suggest a method for
stirming up latent support among a constituency and among the generat public,
and for channcling that support toward influencing governmental and institu-
tional decision makers. The potential of integration into the socictal mainstream
motivated disabled people to form new organizations at the focal and state levels
and to rebuild existing groups. A number of the newly formed organizations
included individuals with a variety of disabilities—e.g .. the Centers for Indepen-
dent Living organized in Berkeley and a number of other communities, and
Disabled in Action in several East Coast cities.

The growing potential for political activism, however, was not sufficient to
ensure the growth of a broadly based and effective social movement. By the early
1970s, many grass-roots groups had been formed. but there had been little or no
attempt made by these local organizations to join in influencing public policy.
Contacts among the various organizations had begun, however, through the
networking opportunities provided by the annual meetings of the President’s
Commitice on the Employment of the Handicapped (PCEH). PCEH had been
founded after World War 11 in vrder 10 promote the emplovment of disabled
veterans. While PCEH was, for the most pant, dommated by service providers
and tradittonal emphases on educatton, rehabilitation. and incrementalise ap-
proaches fo change. it did sponsor annual meenings that atiracted people con-
cemned with disability issues from around the country. These mcetings became a
forum for communication among the younger, more militant disability rights
aclivists. Several remained in contact between meetings, and this evolving net-
work helped organize demonstrations against President Nixon's vetoes of the
Rehabilitation Act in 1972 and 1973. The demonstrations, in turn, helped
strengthen personal and organizational ties among disabled activists.

This loose network evolved into a formal organization at the 1974 PCEH
meeting. Alternative workshop sessions were held in the conference hotel lobby,
bringing together about 150 people to discuss discrimination issues not included
in the formal program. This group became the first national coalition of disability
activists when it organized itself as the American Coalition of Citizens with
Disabilities (ACCD), linking several local and single-disability organizations
while retaining the autonomy of each constituent organization.

A steering committee was formed, and ACCD heid its first formal meetings
at the 1975 PCEH conference. Bylaws were adopted, a board of directors
chosen, offices opened in New York and Washington, and in 1976 a grant was
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obtained from the federal Rehabilitation Services Administration to permit the
hiring of stafl. ACCD was to become a major coordinating network of disability
rights groups through the 1970s. and a major advocate for incorporating civil
rights guarantees for disabled people into federal laws and regulations.

ACCD was not the only cross-disability organization 1o develop in the
mid-1970s. One of its major constituent groups. Disabled in Action, developed
affiliates in a number of states, while in many jocalities and states. coalitions of
existing groups were organized. Several nonmembership organizations that
claimed national constituencies were formed as well, including the National
Center for Law and the Handicapped in South Bend. Indiana, and the Disability
Rights Center in Washington, D.C.. one of the Ralph Nader advocacy centers.
Some advocacy groups not exclusively oriented toward disability issues, such as
the Children’s Defense Fund. became heavily involved in disability advocacy
efforts. Furthermore, a number of established single-disability organizations
built up their advocacy components, including the American Council of the
Blind, the National Association of the Deaf, and the Paralyzed Veterans of
America.

Increasingly. the attention of the evolving disability rights movement be-
came focused on events in Washinglon, D.C., as the federal government consid-
ered and enacted policies prohihiting discrimination on the basis of disability in a
number of institutional spheres. A community had grown up among the Wash-
ington-based advocates for disability rights, who met regularly to compare notes,
develop strategies, and divide up the various lobbying tasks. Positions on issues
were debated and agreements were reached on public stances. Although fre-
quently consensus was not obtained. a viable movement had been constructed.
Changes in public policy by the federal government had been critical elements in
the prowth of this movement.

The Role of the State in Redefining Disability

The above discussion of barriers to political activism by disabled people
suggested that a prerequisite to such activism was a redefinition of disabilities as
impairments that are limiting only 1o the extent that constraints are imposed by
the physical and social environment. The activists who created the various dis-
ability rights organizations redefined disability in this way and sought to have
this redefinition institutionalized and accepted in public policy and by the general
public.

However, the political and financial resources of most of the disability
rights organizations were extremely limited. A major proportion of their budgets
in the late 1970s was provided by the federal government in the form of grants
and contracts, and substantial amounts of this federal funding were used for
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newly initiated political activity. (Several organizations were major excepti
such as the NFB.) The political impact of many disability rights organization
the late 1970s was extremely dependent on the support of agencies of the fec
government.

The contribution of the federal government (o the growth of the disat
rights movement, however, extended far beyond financial support. The s
movement of disabled people became better organized and more broadly b
as the fresult of federal civil rights activitics. Contracts for training and techr
assistance to local groups were received by a wide range of disability orgar
tions. Disability rights leaders were often sought out by federal policy mak
thus making lobbying even easier to pursue. Activists were routinely aske
review draft policies and to testify at congressional hearings. These cont
served the further function of reinforcing the visibility of disability rights ac
ists and of legitimating their leadership role, both within the disability comm
ty and outside it.

The consultations and meetings organized by federal officials secking
icy input had another important impact on the disability rights movemen
fostering a network among locally based activists around the country.
network was also furthered by a number of federal agencies that created advis
commitices on disability rights issues, as well as by the annual PCEH con
ences.

More important still, the government contributed 10 the redefinition
disability. Through such legislation as Section 504 af the Rehabilitation Ac
1973 and the Education for All Handicapped Children Act of 1975 (F
94-142), federal policy makers established disabled people as a class to
protected from discrimination by federal law. and made it illegal o exclude it
from publicly supported programs and activities. The programmatic effect:
these statutes were far-reaching: They dramatically increased the accessibility
public education, employment, government services, and public facilities
disabled people. Of equal or greater importance, however, were the definiti
included in the new laws, which focused on a broad group of people in a way |
aided the formation of a social movement.

There were two types of statutory definitions of disability, both extren:
broad. The first, employed in P.L. 94-142, was categorical. Section 121a.°
the law defined handicapped children as those evaluated as being mentally
tarded, hard of hearing, deaf, speech impaired, visually handicapped, seriou
emotionally disturbed, orthopedically impaired, other health impaired, de
blind, multihandicapped, or as having specific learing disabilities. P.1.. 94-)
guaranteed these children a free and appropriate public education and rela
services in the least restrictive possible environment. Schools were mandated
provide individuaily appropriate services to children defined as handicapped,
procedurally all disabled children were accorded the same rights.
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The second type of statutory definition was more functional in nature.
Section 504, for example, defined a handicapped individual as any person who
has a physical or mental impairment that substantially limits one or more major
life activities, has a record of such an impairment, or is regarded as having such
an impairment. Disabled people falling within this broad group were protected
from discrimination in all federally supported programs and activities.

The centrality of government-sponsored definitions is emphasized by Hahn
and Longmore (no date), who state that **the definition of disability is essentially
determined by public policy. In other words, disability is whatever laws and
implementing regulations say it is* (p. 5). They point out that government
definitions of disability have historically been influenced by rehabilitation and
medical professionals. However, in the 1970s, federal definitions of disability
were specified with the assistance of disability rights advocates, and in several
cases they were actually written by representatives of movement organizations
(see Scotch, 1984).

Conventional interest-group explanations of policy changes characterize

advocacy groups as shaping the development and implementation of public pol-
icies. In the case of disability rights legistation in the 1970s, this process was’
largely reversed. Advocates for the disability rights movement did not apply '

political pressure that resulted in the passage of these laws. Rather. the adoption
and implementation of the laws contributed to the growth of national advocacy
organizations representing disabled people and reinforced their involvemnent with
civil rights issues. Civil-rights-oriented statutes such as_Section 504 and P.L.
94-142 became focal points for organizing among disabled people and provided a
good opportunity for establishing policy-oriented coalitions of the new genera-
tion of grass-roots disability organizations.

The emphasis in this paper on the role of the state in providing resources and
creating networks is consistent with the evolving literature on resource mobiliza-
tion in social movements (Freeman, 1982; McCarthy & Zald, 1977). The impor-
tance of network linkages and resource availability, however, has sometimes
been stressed to the exclusion of any emphasis on the role of ideas and symbolic
categories in framing issues—e.g., in attempls to argue for structural over so-
cial-psychological modes of analysis. As Snow, Rochford, Worden, & Benford
(1986) have recently pointed out, however, social-psychological and resource-
mobilization models are not mutually exclusive. The disability rights movement
is one in which the way an issue was framed had serious effects on both move-
ment participation and the ability of the movement to influence public policies
(as was also the case with the problem of drunk driving—Gusfield, 1981).

Ensuring access to public buildings or public services may be viewed as a
social welfare benefit or s a civil right. The former connotes dependency by the
disabled person and largess on the part of society. It suggests that we must
approve of disabled people, their attitudes and behavior, in order to help them,
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and that they must eam our approval by conforming to our expectations, however
handicapping those expectations may be. Within this conception, helping dis-
abled people is analogous to helping single mothers with dependent children—a
qualilied and rather grudging form of assistance. Further, providing access as a
welfare benefit invites the rationing of accessibility, for welfare is typically given
and withdrawn based on the limits of generosity of the giver rather than accord-
ing to the needs of the recipient.

Alternatively, when access to societal institutions is defined as a right, it
becomes virually unconditional, Removing architectural barriers to public build-
ings becomes analogous to abolishing the poll tax, a necessary guarantee of
equily in our society. Cost, inconvenience, or disapproval of the deprived
group’s behavior become far less relevant to whether their lack of access should
be remedied.

Of course definitions and perceptions are not independent of social structure
and political power—the efficacy of definitions typically depends on structural
factors, not the least of which is the power held by their proponents. Nev-
ertheless, as the tradition of scholarship dating back 10 Max Weber has demon-
strated, ideas can influence social structures, just as social structures can gener-
ale ideas.

The Politics of Disability in the 1980s

While disability has been less visible as a public issue in the 1980s, the
growth of grass-roots organizations has continued around the country. The estab-
lishment of independent living programs, access to mass transit systems, archi-
tectural accessibility, and other civil-rights-oriented issues have been passed,
along with attempts to maintain a number of benefit programs in the face of
federal cutbacks. One particularly visible issue has been public transportation,
for the Reagan administration has substantially weakened federal requirements
for accessibility, thus leading to many local debates over what services should be
provided by financially besieged transit operators. While national organizations
such as the Denver-based ADAPT have been active in this arena, much of the
impetus for activism has been at the local level. However, conflict has continued
between proponents of total access to transit systemns and those supporting para-
transit and other special services.

Nationally, organizations such as the Disability Rights Education and De-
fense Fund and ACCD have continued to lobby Congress and federal agencies.
However, many observers of the disability rights movement have perceived a
decline in its effectiveness and national influence. The Reagan administration
has removed a number of advocacy-oriented individuals with ties to established
movement organizations from administrative and advisory positions in federal
agencies. Lowered expectations have dimmed the hopefulness of the late 1970s
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about promoting vigorous enforcement of civil rights protections such as Section
504 and enacting new legislation prohibiting discrimination in private-sector
employment. Optimism about further advances has been replaced by concerns
about court decisions and administrative rulings that circumscribe the effective-
ness of existing laws. A successful effort was made to prevent weakening P.L.
94-142, yet many local school districts have been accused of less than full
compliance with the provisions of that statute. Clearly, the federal government
has retreated from its activist role in promoting the rights of disabled persons,
and the growth of organizations seeking to support and extend those rights.

White during the 1970s disability advocates were often in a collaborative
relationship with many federal officials, the relationship between disability rights
organizations and the federal government is now much more adversarial in
nature. Similar tensions have been experienced by other advocates involved with
issues ranging from environmental protection to occupational safety to human
services. Thus, the crucial change has been in the political environment rather
than in the disability rights movement itself.

On the positive side, although the disability rights movement may have lost
some of its political efficacy, its relationships with other “‘progressive’” move-
ments may have been enhanced. Common opposition to Reagan administration
policies may have helped to institutionalize the participation of disability rights
activists in the broad coalition of Washington liberal-left advocacy groups. Sim-
ilar partnerships have formed in a number of states and local communities, as
social program budgets have experienced severe fiscal constraints in the wake of
federal reductions,

However, quite a different alliance has been formed around one important
issue. Righi-to-life advocates within and outside the Reagan administration have
Joined disability rights organizations in secking federal intervention in cases
where medical treatment had been withheld from newbom infants with physical
disabilities, i.e., the *‘Baby Doe"* cases. Section 504 has been cited as the legal
basis for intervention in these cases, since it prohibits discrimination on the basis
of disability in all federally supported programs, including hospitals. On the
other side of these cases, feminist groups, civil libertarians, and health care
providers have opposed government intervention. The Supreme Court has ruled
that the federal government may not intervene in such cases, but there is tikely to
be continuing public debate over the appropriateness of medical treatment for
severely disabled newborns. Advances in medical technology are likely to gener-
ate other such debates involving the quality of life for disabled persons, the
personal choice of parents and other family members, and the ability of health
care professionals to make informed decisions about sustaining life.

The disability rights movement will have a great deal to say on ethical and
policy issues involving abortion, care for disabled newborns, the right to treat-
ment, and the fght to refuse treatment (e.g., Asch, 1986). It remains unclear to
what extent spokesmen for the disabled will be accepted as legitimate contrib-
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utors in these debates by policy makers, as experts rather than as unfortunate and
axe-grinding victims. Having reconstructed their own definition of self, dis-
ability rights activists must continue to influence the definitions of others..
through reasoned debate and through political activity. The ability of movement
leaders and grass-roots disabled advocates to be full participants wil! depend on
balh their organizing ability and their acumen as issue entrepreneurs.

Equally unclear, due to its current political unpopularity, is the Tuture of
further extensions of government-guaranteed rights in the United States. Dimin-
ished funding for programs that promote independence for disabled people, such
as aftendant care, independent living centers, and facility modification to remove
architectural barriers, may inhibit the political participation of many people with
disabilities and thus limit their ability to mobilize politically. Political conser-
vatism within government and the general public may mean that the catalytic role
of public efficials in promoting the growth of the disability tights movement is
over, at least for the present. Also unclear is the long-term impact of the policy
gains of the [970s. The large-scale entry of disabled Americans into schools,
Jobs, and public life may have taken on a momentum of its own, or it may merely
have reached a plateau of tokenism.

Progress should continue, even in the absence of government support, if
disability rights groups can raise the consciousness of the vast majority of dis-
abled people wha have not been involved politically and who may not share the
political definition of disability promoted by the movement. However, redefini-
tion of disability can no longer be expected to flow from court rulings and
government policies. Community organizing will be essential —to broaden par-
ticipation in the movement, to build acceptance of a positive image of people
with disabilities, and to sustain and expand the organizational infrastructure
created by the movement in the 1970s. Organization at the community level can
create the resources necessary for the movement to be effective and continue the
extension of conceptions of disability that promote social and political participa-
tion.

Clearly, the emergence of a social movement of disabled people is no
guarantee of major institutional changes. If the movement continues to grow at
the local level, however, its power may be expected to accumulate. The more
that people with disabilities become integrated into mainstream social institu-
tions, the more their presence may lead to further institutional changes. And to
the extent that more political definitions of disability become widespread, the
disability rights movement may be expecied to continue to play an active role in
American political and social life.
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The mode of anaiysis | have suggested is different from the
rigid test for obscenity that we apply to the determination
whether a particular book, film or performance can be
banned. The regulation here iz not directed to particular
works or performance, but to their concentration, and the
constitutional analysis should be adjusted accordingly.
What JUSTICE STEVENS wrote for the plurality in American
Mini Theatres, is applicable here as well: “[Wie learned long
ago that broad statements of principle, no matter how correct
in the context in which they are made, are sometimes quali-
fied by contrary decisions before the sbsolute limit of the
stated principle is reached.” 427 U. S., at 65. The prohi-
bition of concentrated pornography here is analogous to the
prohibition we sustained in American Mini Theatres. There
we upheld ordinances that prohibited the coneentration of

vsexually oriented businesses, each of which (we assumed)
purveyed material that was not constitutionally proscribable.
Here 1 would upheld an ordinance that regulates the con-
centration of sexuaily oriented material in a single business..
. The basis of decision 1 have described seems to me the
proper means, in Chief Justice Warren's words, “to reconcile
the right of the Nation and of the States to maintain a decent
saciety and, on the other hand, the right of individuals to ex-
press themselves freely in accordance with the guarantees of
the First and Fourteenth Amendments.” Jacobellis V.
Ohio, 378 U. S. 184, 199 (1964) (Warren, C. J., dissenting).
It entails no risk of suppressing even a single work of science,
1itera£ure, or art—or, for that matter, even a ‘single work of
pornography. Indeed, I fully believe that in the long run it
will expand rather than constrict the scope of permitted ex-
pression, because it will eliminate the incentive ta use, as a
means of preventing commercial activity patently objection-
able to large segments of our society, methods that constrict
unobjectionable activityas well., . . ’
For the reasons stated, I respectfully dissent.
JOHN H. WESTON, Beverly Hills, Calif. {G. RANDALL GAR-
ROU, CATHY E. CROSSON, WESTON & SARNO, RICHARD
L. WILSON, FRANK P HERNANDEZ,. ARTHUR M.
SCHWARTZ, BRADLEY 1. REICH, and MICHAEL W. GROSS,
on the briefs) for petitioners; ANALESLIE MUNCY, Dallas City
Attorney (KENNETH C. DIPPEL, First Asst. City Auy., and

THOMAS P. BRANDT, Asst. City Auty. on the briefs) for
respondents.

No, 88-493

UNIVERSITY OF PENNSYLVANIA, PETITIONER w
- EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

ON WRIT OF CERTIORAR! TO THE UNITED STATES COU‘R’I" OF
: APPEALS FOR THE THIRD CIRCUIT

Syliabus

No. 88453, Argued November 7, 1089--Decided January 9, 1990

After petitioner university denied tenure to asscciate professor Rosalie
Tung, she filed a charge with respondent Equal Emplayment QOpportu-
nity Commission (EEQC) alleging diserimination on the basis of mce,
sex, and national origin in violation of Title VII of the Civil Rights Act of
1964, In the course of its investigation, the EEOC issued a subpoena
seeking, inter alin, Tung's tenure-review file and the tenure flies of five
tnaie faculty mentbers identified in the charge as having received more
favorable treatment than Tung, Petitioner refused to produce a num-
ber of the tenure-file documents and applied to the EW&&-

tion of the subpoena to exclude what it termed “confidential peer review
hlf_ogggtion." The EEQC denied the application and successiully
sought enforcement of the subpoena by the District Court. The Court
of Appeals affrmed, rejecting petitioner's ectaim that policy consider-
ations and First Amendment principies of academic freedom required
the recognition of & qualified privilege or the adoption of & balancing ap-
proach that would require the EEOC to demonstrate some particularized
need, beyand a showing of relevance, to obtain peer review materinis.

Held: A university does not enjoy a special privilege requiring a judicial
finding of particular @ity of access, beyond a showing of mere

relevance, before peer review materials pertinent to charges of dis-
erimination in tenure decisions are disclosed to the EEQC.

(a) The ciaimed privilege cannot be grounded in the, common law
under Federal Rule of Evidence 501. This Court is reiugtant to recog-
nize petitioner’s asserted privilege where it appears t Congress, in
expressly extending Title VIDs coverage to educational institutions in
1972 and in thereafter continuing to afford the EEOC ¢ broad right of
access to any evidence “relevant” to a charge under inyestigation, bal-
anced the substantial costs ofjxmrdu%ﬁn#on institutions of
higher learning agninst the hn% e aytonomy, but did
not sea fit to SBA&LPM_?E;_E_. X ents. In fact,
Congress did provide a modicum of protection for an employer’s interest
in the confidentiality of lts records by making it a i
playees to publicize before the institution of court prodeedings materials
obtained during investigations. Petitioner has not offered persuasive
justification for its elaim that this Court should go further than Congress
thought necessary to safeguard confidentiality, Disclosure of peer re-
view materials will often be necessary in arder for the EEQC to deter-

‘mine whether illegal discrimination has taken piace. Moreaver, the
adoption of a requirement that the EEOC demonstrate a specifie reason
* for disclosure, beyond a shawing of relevance, would piace s substantial
litigation-producing obstacle in the EEOC's way and give universities a
weapon to frustrate investigationa, 1t would also lead to & wave of simi-
lar privilege claims by other employer’a. such as writers, publishers, mu-
sicians, and lawyers, whe play significant roles in furthering speech and
learning in society, Furthermore, pe itioner's claim is not supported by
this Court's precedents recognizing q ifled privileges for Presidential
and grand and petit jury communi tions and for deliberative intra-
agency documents, since 2 privilege for\peer review materiais lacks a
historical, constitutional, or statutory basis similar to that of those privi-
" leges. : o o .
(b} Nor can the claimed privilege be gryunded in First Amendment
geademie freedom.” Petitioner's relidnée on this Court’s so-called
academic freedom cases is somewhat raisplaced, since, in invalidating
various governmental actions, those cases dealt with attempta to control
wniversity speech that were content based and that conatituted & direct
infringemant on the asserted right to determine on academic grounds
who could teach, In contrast, petitioner here does not allege any con-
tent-based reguiation but only that the “quality of instruction and schoi-
arship {will] decline” as a res 3 en EEOC subpoenas place on
~the-peerreview process. The subpoena at issue does not provide crite-
ria that petitioner must vse in selecting teachers or pravent it from using
any auch eriteria other than those proscribed by Title V1I, and therefore
respects legitimate scademic decisionmaking. In any event, the First
Amendment does nat embrate petitioner's claim to the effect that the
right of neademic freedom deriyed from the cases relied on shouid be ex-
panded to protect confidential peer review materials from disclosure.
By comparison with cases in which the Court has recognized a First
Amendment right, the complained-of infringement is extremely attenu-
ated in that the burden of such disclosure is far removed from the as-
serted right, and, if petitioner's claim were accapted, many other gener-
ally applicable laws, such as tax laws, might be said to infringe the Firat
Amendrment to the extent they affected university hiring. 1n addition
the claimed injury to academic freedom is spectiative, since confidential-
ity is not the norm in all peer review systems, and since some disclosure
of peer evaluations wauld take place even if the “special necessity” test
were adopted. Moreover, this Court will not assume that most evalu-
ators will become less candid if the possibility of disclosure increnses, b
This case is in many respects similar to Branzburg v. Hager- 408937
665, where, in rejecting the contention that the First Amendment pro-
hibited requiring a reporter to testify as to information obtained in confi-
dence without a special showing that such testimony was necessary, the
Court declared that the Amendment does not invalidate every incidental
burdening of the press that may resuit from the enforcement of generally
applicable laws, id., st 682, and indieated a reluetance to recognize a
cor_.utitutionﬂ privilege of uncertain effect and scope, id., at 693, T03.

850 F. 2d 969, affirmed.

BLACKMUN, J,. delivered the opinion for & unanimous Court.

+
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JUSTICE BLACEMUN delivered the opinion of the Court.

In this case we are asked to decide whether a university
enjoys a special privilege, grounded in either the common law
or the First Amendment, against disclosure of peer review
materials that are relevant to charges of racial or sexual dis-
crimination in tenure decisions.

i

The University of Pennsylvania, petitioner here, is a-pri-
vate institution. [t currently operates 12 schools, including
the Wharton Schoal of Business, which collectively enroll ap-
proximately 18,000 full-time students.

In 1985, the University denied tenure to Rosalie Tung, an
associate professor on the Wharton facuity, Tung then filed
a sworn charge of discrimination with respondent Equal Em-
ployment Opportunity Commission (EEQC or Commission).
App. 23. As subsequently amended, the charge alleged that
Tyng was the victim of diserimination on the basis of race,
gsex, and national origin, in violatibn of § 703¢a) of Title VII of
the Civil Rights Act of 1964, 42°. 8. C. §2000e-2(a), 78
Stat. 255, as amended, which makegit unlawful “to diserimi-
nate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of
such individual's race, color, religion, sex, or naticnal origin.”

In her charge, Tung stated that the Department Chairman
had sexually harassed her and that, in her belief, after she
insisted that their relationship remain professional, he had
submitted a negative letter to the University’s Personnel
Committee which possessed ultimate responsibility for ten-
cisions. She also alleged that her qualifications were
“gqual to or better than” those of five named male faculty
members who had received more favorable treatment.
Tung noted that the majority of the members of her Depart-
ment had recommended her for tenure, and stated that she
had been given no reason for the decision against her, but had
discovered of her own efforts that the Personnel Committee
had attempted to justify its decision “on the ground that the
Wharton School is not interested in China-related research.”
App. 29. This explanation, Tung's charge alleged, was a
pretext for discrimination: “simply their way of saying they
do not want a Chinese-American, Oriental, woman in their
school.” [Ibid.

The Commission undertook an investigation into Tung's
charge, and requested a variety of relevant information from
petitioner. When the University refused to provide certain
of that information, the Commission's Acting District Diree-
tor issued a subpoena seeking, among other things, Tung’s
tenure-review file and the tenure files of the five male faculty
members identified in the charge. [d., at 21, Petitioner re-
fused to produce a number of the tenure-file documents. It
applied to the Commission for modification of the subpoena to
exclude what it termed “confidential peer review informa-
tion,” specifically, (1) confidential letters written by Tung’s
evaluators; (2) the Department Chairman's letter of evalua-
tion; (3) documents reflecting the internal deliberations of
faculty committees considering applications for tenure, in-
cluding the Department Evaluation Report summarizing the
deliberations relating to Tung’s application for tenure; and (4)
comparable portions of the tenure-review files of the five
males. The University urged the Commission to “adopt a
balancing approach reflecting the censtitutional and societal
interest inherent in the peer review precess” and to resort to
“a]] feasibie methods to minimize the intrusive effects of its
investigations.” Exhibit 2 to EEOC’s Memorandum in Sup-
port of Application for Order to Show Cause.

The Commission denied the University’s application, It
concluded that the withheld documents were needed in order
to determine the merit of Tung’s charges. The Commission
found: “There has not been enough data supplied in order for
the Commission to determine whether there is reasonable
cause to believe that the allegations of sex, race and national
origin discrimination is true.” App. to Pet. for Cert. A3l
The Commission rejected petitioner's contention that a let-
ter, which set forth the Personnel Committee's reasons for
denying Tung tenure, was sufficient for disposition of the
charge. “The Commission would fail short of its obligation”
to investigate charges of discrimination, the EEQC's order
stated, “if it stopped its investigation once {the employer]
has . . . provided the reasons for its employment decisions,
without. verifying ‘whether that reason is a pretext for dis-
crimination.” Id., at A32. The Commission also rejected
petitioner's proposed balancing test, explaining that “such an
approach in the instant case . . . would impair the Commis-
sion's ability to fully investigate this charge of diserimina-
tion.” JId., at A33. The Commission indicated that enforce-
ment proceedings might be necessary if a response was not
fortheoming within 20 days. Jbid. T

The University continued to withhold the tenure-review
materials. The Commission then applied to the United
States District Court for the Eastern District of Pennsylva-
nia for enforcement of its subpoena. The court entered a
brief enforcement order.' Id., at A35.

The Court of Appeals for the Third Circuit affirmed the en-
forcement decision. 850 F. 2d 969 (1988).' Relying upon its
earlier opinion in EEQC v. Franklin and Marshall College,
775 F. 2d 110 (1985), cert. denied, 476 U. S. 1163 (1986), the
court rejected petitioner’s claim that policy considerations
and First Amendment principles of academic freedom re-
quired the recognition of a qualified privilege or the adoption
of a balancing approach that would require the Commission
to demonstrate some particilarized need, beyond a showing
of relevance, to obtain peer review materials. Because of
what might be thought of as a conflict in approach with the
Seventh Circuit’s decision in EEQC v. University of Notre
Dame du Lac, 715 F. 2d 331, 337 (1983), and because of the
importance of the issue, we granted certiorari limited to the
compelled-disclosure question, —— U. S. —— (1388).

II

As it had done before the Commission, the District Court,
and the Court of Appeals, the University raises here essen-
tially two claims. First, it urges us to recognize a qualified
commen-law privilege against disclosure of confidential peer
review materials. Second, it asserts a First Amendment

' Three days before the stated 20-day period expired, petitioner brought
suit aguinst the EEQC in the United States Distriet Court {or the District
of Columbia seeking declaratory and injunctive relief and an order quash-
ing the subpoena. App. 4. The Pennsylvania District Court declined to
follow its controliing court’s announced “first-flled” rule, which counsels
the stay or dismissal of an action that is duplicative of a previoualy flled auit
in another federal court. See Croaley Corp. v. Hazellime Corp,, 122F, 2d
925, 529 (CA3 1941), cert. denied, 316 U, 8. 813 (1942); Compagie des
Bauxiles de Guinea v. [nsurance Co. of North America, 651 F. 2d 877,
887, n. 10 (CA3 1981), cert. denied, 457 U. 5. 1106 (1882). This declina-
tion, however, was upheld by the Third Circuit. See 850 F, 2d 968, 972
{198B). Since the applicability of the “frat-filed” rule to the facts of this
case is not a question on which we granted certiorari, we do not address it,

*The Court of Appeals did not rule on the question whether the Com-
mission’s subpoena permits petitioner to engage in any redaction of the dis-
puted records before producing them, because the District Court had not
tully conaidered that issue. The Third Circuit therefore ordered that the
case be remanded for further consideration of possible redaction. See 850
F. 2d, at 582,
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right of “academic freedom” against wholesale disclosure of
the contested documents, With respect to each of the two
claims, the remedy petitioner seeks is the same: a require-
ment of a judicial finding of particularized necessity of access,
beyond a showing of mere relevance, before peer review ma-
terials are disclosed to the Commission, '

A

. Petitioner’s common-law privilege claim is grounded in
Federal Rule of Evidence 501. This provides in relevant
part: ) i .
“Except as otherwise required by the Constitution
.. . or provided by Act of Congress or in rules pre-
seribed by the Supreme Court , the privilege of a
witness . . . shall be governed by the principles of the
common law as they may be interpreted by the courts of
the United States in the light of reason and experience.”

The University asks us to invoke this provision to fashion a
new privilege that it claims is necessary to protect the integ-
rity of the peer review process, which in twmn is central to the
proper functioning of many colleges and universities, These
institutions are special, observes petitioner, because they

funetion as “centers_of learning, innovation and discovery.”
Brief for Petitioner 24.

We do not ereate and apply an ewdentlary privilege unless
it “promotes sufficiently important interests to outweigh the
need for probative evidence ....” "Trammel v. United
States, 446 U. 3. 40, 61 (1980). Inasmuch as “[t)estimnonial
exclusionary rules and privileges contravene the fundamental
principle that “he public ... has a right to évery man's
evidence,’” id., at 50, quoting United States v. Bryan, 339
U. 8. 328, 331 (1950}, any such privilege must “be strictly
construed.” 445 U. 8., at 50.

Moreover, although Ruie 501 manifests a cong-ress:onal de-
sire “not to freeze the law of privilege” but rather to provide
the courts with flexibility to develop rules of privilege on a
case-by-case basis, 1d., at 47, we are disinclined to exercise
this suthority expansively. We are especially reluctant to
recognize & privilege in an area where it appears that Con-
gress has considered the relevant competing concerns but has
not-provided the privilege itself. Cf. Branzburg v. Hayes,
408 U. 8. 665, 706 (1972). The balancing of conflicting inter-
ests of this type is particularly a legislative function.

With-all this in mind, we cannat aceept the University’s in-
vitation to create a new privilege against the disclosure of
peer review materials, We begin by noting that Congress,
in extending Title VII to educational institutions and in pro-
viding for broad EEQC subpoena pawers, did not see fit to
create a privilege for peer review documents.

When Title VII was enacted criginally in 1964, it exempted
an “educational institution with respect to the employment of
individuals to perform work connected with the educational
activities of such institution.” §702, 78 Stat. 255.. Eight
years later, Congress eliminated that specific exemption by
enacting §3 of the Equal Employment Opportunity Act of
1972, 86 Stat. 103. This extension of Title VIl was Con-
gress' eonsidered response to the wxdespread and compelling
problem of invidious diserimination in educational- institu-
tions. * The House Report focused specificaily on discrimina-
tion in higher education, including the lack of access for
women and minorities to higher ranking (i, e., tenured) aca-
demic positions. See' H. R. Rep. Na. 92- 238, pp. 19-20
(1871).  Significantly, opponents of the extension elaimed
that enforcement of Title VII would weaken institutions of
higher education by interfering with decisions to hire and

promote faculty members.? Petitioner therefore cannot se-
riously contend that Congress was oblivious to cencerns of
academic autonomy when it abandoned the exemption for
educational institutions.

The effect of the elimination of this exemption was to ex-
pose tenure determinations to the same enforcement proce-
dures applicable to other employment decisions, This Court
previously has observed that Title VII “sets forth ‘an inte-
grated, multistep enforcement procedure’ that enables the
Commission to detect and remedy instances of discrimina-
tion.” EEOC v. Shell 0il Co., 466 U, 8, 54, 62 (1984), quot--
ing. Occidental Life Ins. Ca. v. EEOC, 432 U. 8. 365, 359
(1977). The Commission's enforcement responsibilities are
triggered by the filing of a specific sworn charge of dis-.
crimination. The Act obligates the Commission to investi-
gate a charge of discrimination to determine whether there is
“reasonable cause to believe that the charge is true.”
§2000e—b(b). If it finds no such reasonable cause, the Com-
mission is directed to dismiss the charge. If it does find rea-
sonable eause, the Commission shall “endeavor to eliminate
{the] alleged unlawful employment practice by informal
methods of conference, conciliation, and persuasion.” Ibid.
If attempts at voluntary reselution fail, the Commission may
bring an action against the employer. §2000e-5(f)(1).!

To enable the Commission to make informed decisions at
each stage of the enforcement process, §2000e-8(a) confers a
broad right of access to relevant evidence:

“[TThe Commission or its designated representatxve shall
; at all reasonable times have access to, for the purposes of
.examination, and the right to copy any evidence of any
person being investigated . . . that relates to unlawful
- employment practices covered by [the Act] and is rele-.
vant to the charge under investigation.”

If an employer refuses te provide this information volun-
tarily, the Act authorizes the Commission to issue a subpoena
and to seek an order enforcing it. §2000e-9 (incorporating
29U. 8. C. §161). ’ '

On their face, § 2000e-8(a) and § 2000e-9 do not carve out
any special privilege relating to peer review materials, de-
spite the fact that Congress undoubtedly was aware, when it
extended Title VII's coverage, of the potential burden that
access to such material might create., Moreover, we have
noted previously that when a court is asked to enforce a Com-
mission subpoena, it responsibility is to “satisfy itself that
the charge is valid and.that the material requested is ‘rele-
vant' to the charge . . . dnd more generally to assess any con-
tentions by the employerithat the demand for information is
too indefinite or has been made for an illegitimate purpose.”
It is not then to determine “whether the charge of discrimina-
tion is “well founded” or "venﬁable " EEOC v. Shell Oil
Co., 466 U, 8., at 72, n. 286.

The Umversxty concedes that the information sought by
the Commission in this case passes the relevance test set
forth in Shell Oil. Tr. of Oral Arg. 6. Petitioner argues,
nevertheless, that Title VII affirmatively grants courts the
discretion te require more than relevance in order to protect
tenure-review documents.- Although petitioner recognizes
that Title VII gives the Commission broad “power to seek ac-
cess to all evidence that may be ‘relevant to the charge under
investigation,’” Brief for Petitioner 38 (emphasis added), it

'See, ¢. g., 118 Cong. Rec. 311 (19%2) (remarks of Sen. Ervin); id., at
946 (remarka of Sen. Allen); id,, at 4910 (remarks of Sen. Ervin),

*Similarly, the charging perty may bring an action alter it obtains a
“right-to-sue” letter from the Commission. § 2000e-5(f X1},
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contends that Title VII's subpoena enforcement provisions do
not give the Commission an unqualified right to acquire such
evidence. Id., at 38-41, This interpretation simply cannot
be reconciled with the plain language of the text of
§ 2000e—8(a), which states that the Commission “shall . . .
have access” to “relevant” evidence (emphasis added). The
provision can be read only as giving the Commission a right
to obtain that evidence, not a mere license to seek it.
. Although the text of the access provisions thus provides no
“privilege, Congress did address situations in which an em-
ployer may have an interest in the confidentiality of its
records. The same §2000e-8 which gives the Commission
access to any evidence relevant to ifs investigation also
makes it “unlawful for any officer or employee of the Com-
mission to make public in any manner whatever any informa-
tion obtained by the Commission pursuant to its authority
under this section prior to the irktitution of any proceeding”
under the Act. A violation of thig provision subjects the em-
ployee to criminal penalties, "Ibid» To be sure, the protec-
tion of confidentiality that §2000-8(¢} provides is less than
complete.* But this, if anything,™ weakens petitioner’s
argument. Congress apparently considered the issue of con-
fidentiality, and it provided a medicum of protection. Peti-
tioner urges us to go further than Congress thought neces-
sary to safeguard that value, that is, to strike the balance
differently from the one Congress adopted. Petitioner, how-
ever, does not offer any persuasive justification for that
suggestion. . ) ' T
‘We readily agree with petitioner that universities and col-
leges play significant roles in American society. Nor need
we question, at this point, petitioner’s assertion that con-
* fidentiality is important to the proper functioning of the peer
review process under which many academic institutions oper-
.ate. ' The costs that ensue from disclosure, however, consti-
tute only one side of the balance. As Congress has recog-
nized, the costs associated with racial and sexual
diserimination in institutions of higher learning are very sub-
stantial. Few would deny that ferreting out this kind of in-
vidious diserimination is a great if not compelling govern-
mental interest. Often, as even petitioner seems to admit,
see Reply Brief for Petitioner 15, disciosure of peer review
materials will be necessary in order for the Commission to
determine whether illegal discrimination has taken place.
Indeed, if there is a “smoking gun™ to be found that demon-
strates discrimination in tenure decisions, it is likely to be
tucked away in peer review filles. The Court of Appeals for
the Third Circuit expressed it this way:
‘Clearly, an alleged perpetrator of discrimination cannot
/ be allowed to pick and choose the evidence which may be
necessary for an agency investigation. There may be
evidence of discriminatory intent and of pretext in the
confidential notes. and memorand[a] which the [college]
seeks to protect, Likewise, confidential material per-
taining to other candidates for tenure in a similar time
frame may demonstrate that persons with lesser quali-
fications were granted tenure or that some pattern of
discrimination appears. . . . [T)he peer review material
itself must be investigated to determine whether the
evaluations are based in discrimination and whether they
are reflected in the tenure decision,” EEOC v. Frank-
lin and Marshall College, 715 F. 2d, at 116 (emphasis
deleted).

"The prohibition on Commission disclosure does not apply, for example,
to the charging party. See EEOC v. Associated Dy Goods Corp., 449
U. 8. 590, 598-604 (1981).

Moreover, we agree with the EEOC that the adoption of a
requirement that the Commission demonstrate a “specific
reason for disclosure,” see Brief for Petitioner 46, beyond a
shawing of relevance, would place a substantial litigation-
producing obstacle in the way of the Commission’s efforts to
investigate and remedy alleged diserimination.  CL
Branzburg v. Hayes, 408 U, 8., at 705-706. A university
faced with a disclosure request might well utilize the privi-
lege in a way that frustrates the EEOQC’s mission. We are
eluctant to “place a potent weapon in the hands of employers

tfwho have no interest in compiying voluntarily with the Act,
who wish instead to delay as long as possible investigations
by the EEQC.” EEOC v. Shell Qil Co., 466 U, S., at 81.

Acceptance of petitioner’s claim would also lead to a wave
of similar privilege claims by other employers who play sig-
nificant roles in furthering speech and learning in society.
What of writers, publishers, musicians, lawyers!? It surely
is not unreasonable to believe, for example, that confidential
peer reviews play an important part in partnership deter-
minations at some law firms. . We perceive no limiting prineci-
ple in petitioner's argument. Accordingly, we stand behind
the breakwater Congress has established: unless specifically
provided otherwise in the statute, the EEQOC may obtain
‘“relevant” evidence. Congress has made the choice. Ifit
dislikes the result, it of course may revise the statute.

Finally, we see nothing in our precedents that supports pe-

In United States v, Nixon, 418 U. S, 683
{1974}, upon which petitioner relies, we recognized a qualified
privilege for Presidential communications. It is true that in
shioning this privilege we noted the importance of confiden-
iality in certain contexts: ‘
“Human experience teaches that those who expect
public dissemination of their remarks mzay well temper
candor with a concern for appearances and for their-own
. . interests to the detriment of the decisionmaking proc-
ess,” Id., at 705.

But the privilege we recognized in Nixon was grounded in
the separation of powers between the Branches of the Fed-
eral Government. “[Tlhe privilege can be said to derive
from the supremacy of each branch within its own assigned
area of constitutional duties. Certain powers and privileges
flow from the nature of enumerated powers; the protection of
the confidentiality of Presidential communications has similar
constitutional underpinnings” Id., at 705-706 (footnote
omitted), As we discuss below, petitioner's claim of privi-
lege lacks similar constitutional foundation.

In Douglas Oil Co. v. Petrol Slops Northwest, 441 U. s
211 (1979), the Court recognized the priviieged nature of
grand jury proceedings. We noted there that the ruie of se-
crecy dated back to the 17th century, was imported into our
federal common law, and was eventually codified in Fed,
Rule. Crim. Proc. 6(¢) as “an integral part of our criminal
justice system.” Id., at 218, n. 9. Similarly, in Clark v.
United States, 289 U. 8. 1, 13 (1933}, the Court recognized a
privilege for the votes and deliberations of a petit jury, not-
ing that references to the privilege “bear with them the im-
plications of an immemorial tradition.” More recently, in
NLRE v. Sears, Roebuck & Co., 421 U. 8. 132 (1975), we
construed an exception to the Freedom of Information Act in
which Congress had incorporated a well-established privilege
for deliberative intra-agency documents. A privilege for
peer review materials has no similar historical or statutory
basis.

B

As noted above, petitioner characterizes its First Amend-
ment claim as one of "academic freedom.” Petitioner begins
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its argument by focusing our attention upon language in prior
cases acknowledging the crucial role universities play in the
dissemination of ideas in our society and recognizing “aca-
demie freedom” as a “special concern of the First Amend-
ment.” Keyishian v. Board of Regents, 385 U. S, 589, 603
(1967). In that case the Court said: “Our Nation is deeply
committed to safeguarding academic freedom, which is of
transcendent value to ali of us and not merely to the teachers
concerned.” See also Adler v. Board of Education, 342
U. 8. 485, 611 (1952) (academic freedom is central to *the
pursuit of truth which the First Amendment is designed to
protect” (dissenting opinion of Douglas, J.)). Petitioner
places special reliance on Justice Frankfurter’s opinion, con-
eurring in the result, in Sweezy v. New Hampshire, 354 U. S.
234, 263 (1957), where the Justice recognized that one of
“four essential freedoms” that a university possesses under
the First Amendment is the right to “determine for itself on
academic grounds who may teach” (emphasis added).

Petitioner contends that it exercises. this right of determin-
ing “on academic grounds who may teach” through the proc-
ess of awarding tenure. A tenure system, asserts: petj-
tioner, determines what the university will ook like over
time. “Inmaking tenure decisions, therefore, a university is
doing nothing less than shaping its own identity.” Brief for
Petitioner 19. ‘

. Petitioner next maintains that the peer review.process is
the most important element in the effective operation of a
tenure system. A properly functioning tenure. system re-
quires the faculty to obtain candid and detailed written eval-

tions of the candidate’s scholarship, both from the candi-
date’s peers at the university and from scholars at other
institutions. These evaluations, says petitioner;; tradition-
ally have been provided with express or implied assurances
of confidentiality. It is confidentiality that ensures eandor
and enables an institution to make its tenure decisions on the
‘basis of valid academic criteria.

Building from these premises, petitioner claims that re-
quiring the disclosure of peer review evaluations on a finding
of mere relevance will undermine the existing process of
awarding tenure, and therefore will result in a significant in-
fringement of petitioner's First Amendment right of aca-
demic freedom. As more and more peer evaluations are dis-
closed to the EEOC and become publie, a “chilling effect” on
candid evaluations and discussions of candidateswill result,
And as the quality of peer review evaluations declines, ten-
ure committees will no longer be able to rely on them. “This
will work to the detriment of universities, as jess qualified
persons achieve tenure causing the quality of instruction and
olarship to decline.” Brief for Petitioner 35. Cornpelling
disclosure of materials “also will result in divisiveness and
tension, placing strain on faculty relations and impairing the
free interchange of ideas that is a hallmark of academic free-
dom.” The prospéctof these deletarious effects on
American colleges and universities, coneludes petitioner,
compels recognition of a First Amendment privilege.

In our view, petitioner’s reliance on the so-cailed academic
freedom cases is somewhat misplaced. In those cases gov-
ernment was attempting to control or direct the content of
the speech engaged in by the university or those affiliated
with it. In Sweezy, for example, the Court invalidated the
conviction of a person found in contempt for refusing to an-
swer questions about the content of a lecture he had deliv-
ered at a state university. Similarly, in Keyiskian, the
Court invalidated a network of state laws that required pub-
lic employees, including teachers at state universities, to
mmake certifications with respect to their membership in the
Communist Party, When, in those cases, the Court spoke of

“academic freedom"” and the right to determine on “academic
grounds who may teach” the Court was speaking in reaction
to content-based regulation. See Sweezy v. New Hamp-
shire, 354 U. S., at 250 (plurality opinion discussing problems
that result from imposition of a “strait jacket upon the intel-
lectual leaders in our colleges and universities”); Keyishian
v. Board of Regents, 385 U. 8., at 603 (discussing dangers
that are present when a “pall of orthodoxy” is cast “over the
ciassroom”),

Fortunately, we need not define today the precise contours
of any academic-freedom right against governmental at-
tempts to influence the content of academic speech through
the selection of faculty or by other means,’. because peti-
tioner does not allege that the Commission’s subpoenas are
intended to or will in fact direct the content of university dis-
course toward or away from particular subjects or points of
view. Instead, as noted above, petitioner claims that the
“quality of instruction and scholarship [will] decline” as a re-
sult of t}mmﬂﬁci‘enas place on the peer review
process. .

Also, the cases upon which petitioner places emphasis in-
volved direct infringements on the asserted right to “deter-
mine for, itself on academic grounds who may teach." In
Keyishian, for example, government was attempting to sub-
stitute its teaching empioyment criteria for those already in
place at the academic institutions, directly and completely
usurping the discretion of each institution. In contrast, the
EEQC subpoena at issue here effects no such usurpation,
The Commission is not providing eriteria that petitioner must
use in selecting teachers. Nor is it preventing the Univer-
sity from using any criteria it may wish to use, except
those—including race, sex, and national origin—that are pro-
seribed under Title VIL' In keeping with Title VII's
preservation of employers’ remaining freedom of choice, see
Price Waterhouse v. Hopkins, —— U. S. — (1989) (plural-
ity opinion), courts have stressed the importance of avoiding
second-guessing of legitimate academic judgments. This
Court itself has cautioned that “judges . . . asked to review
the substance of a genuinely academic decision . . . should
show great respect for the faculty’s professional judgment.”
Regents of University of Michigan v. Ewing, 474 U. 8. 214,
225 (1985). Nothing we say today should be understood as a
retreat from this p?inciple of respect for legitimate academic
decisionmaking. . "y

That the burden of which the University complains is nei-
ther content-based nor direct does not necessarily mean that
petitioner has ne valid Finst Amendment claim. Rather, it
means only that petitioner’s claim does not fit neatly within
any right of academic freedom that could be derived from the
cases on which petitioner relies. In essence, petitioner asks
us to recognize an expanded right of academic freedom to

protect confidential peer review materials from disclosure.

*Qbvious First Amendment problems would arise where government
attempts to direct the content of apeech at private universities. Such
content-based regulation of private speech traditionaily has carried with it
2 heavy burden of justification. See, e. g., Police Dept. of Chicago v.
Mosely, 408 U, S, 92, 95, 98-99 (1972). Where, 29 was the situation in the
academic-freedom enses, government attampts to direct the content of
speech at public educational institutions, complicated First Amendment is-
#ues are presented because government is simultaneously bath speaker
and regulator. CI. Meese v. Keene, 465 U, S. 484, n. 18 {1987 (citing
Block v. Meers, 253 U, 3. App. D, C. 817, 327-328, 793 F. 2d 1303,
1313-1314 (1888)). See generally, M. Yudof, When Government Spenks
(03:-

' Petitioner does not argue in this case that race, sex, and national ori-
gin constitute “scademic grounds” for the purposes of its claimed First
Amendment right to academic freedom. CI, Regents of the Univeraity of
Califormia v, Bakke, 438 U. S, 265, 312-313 (1978) (opinion of Powell, J.).
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Although we are sensitive to the effects that content-neutral
government action may have on speech, see, ¢. ¢, Heffron v.
International Society for Krishna Conactousness, Ine., 452
U. 8. 640, 647-648 (1981), and believe that burdens that are
less than direet may sometimes pose First Amendment con-
cerns, see, ¢. 9., NAACP v. Alabama ex rel. Patlerson, 357
U. 8. 449 (1958), we think the First Amendment cannot be
extended to embrace petitioner’s claim.

First, by comparison with the cases in which we have
found a cognizable First Amendment claim, the infringement
the University complains of is extremely attenuated. To re-
peat it argues that the First Amendment is infringed by dis-
closure of peer review materials because disclosure under-
mines the confidentiality which is centrsl to the peer review
process, and this in turn is central to the tenure process,
which in turn'is the means by which petitioner seeks to exer-
cise its asserted academic-freedom right of choosing wha wili
téach. To verbalize the claim isto recognize how distant the
burden is from the asserted rights

- Indeed, if the University's atfenuated claim were ac-
cepted many other generally applichble laws might also be
said to infringe the First Amendment: In effect, petitioner
says no more than that disclosure of p‘eer review materials
makes it more difficult to acquire information regarding the
“academic grounds” on which petitioner wishes to base. its
tenure decisions, But many laws make the exarcise of First
Amendment rights more diffiecult. For example, a univer-
sity cannot claim a First Amendment violation simply- be-
cause it may be sibject to taxation or other government
regulation, even though such regulation might deprive the
university of revenue it needs to bid for professors who are
contemplating working for other academic institutions or in
industry. = We doubt that the peer review process is any
more essential in eﬁ'ectuatmg the right to determme “who
inay teach” than is the availability of money. Cf. Buckley v
Valeo, 424 U. 8. 1, 19 (1976) {discussing how money is somes
tires necessary to effectuate First Amendment rights).

In addition to being remote and attenuated, the injury to
academic freedom claimed by petitioner is also speculative.
As the EEOC points out, confidentiality is not the norm in all
peer review systems. See, e. 7., G. Bednash, The Relation-
ghip Between Access and Selectivity in Tenure Review Out-
comes (1989) (unpublished Ph.D, Dissertation, University of
Maryland), Moreover, some disclosure of peer evaluations
would take place even if petitioner's “special necessity” test
were adopted. Thus, the “chilling effect” petitioner fears is
at most only incrementally worsened by the absence of a
privilege. Finally, we are not so ready as petitioner seems
to be to e the worst about those in the academic com-
munit Although it is possible that some evaluators may
come less candid as the possibility of disclosure increases,
others may simply ground their evaluations in specific exam-
ples and illustrations in order to deftect potential claims of
bias or unfairness. Not all academics will hesitate to stand
up and be counted when they evaiuate their peers.

The case we decide today in many respects is similar to
Branzburg v. Hayes, supra. In Branzburg, the Court re-
jected the notion that under the First Amendment a reporter
could not be required to appear or to testify as to information
obtained in confidence without a special showing that the re-
porter’'s testimony was necessary, Petitioners there, like
petitioner here, claimed that requiring disclosure of informa-
tion coilected in confidence would inhibit the free flow of in-
formation in contravention of First Amendment principles.
In the course of rejecting the First Amendment argument,
- this Court noted that “the First Amendment does not invali-
date every incidental burdening of the press that may resuit

from the enforcement of civil or criminal statutes of general
applicability.”. 408 U. ., at 682. Wae also indicated & retue-
tance to recognize a constitutional privilege where it was “un-
clear how often and to what extent informers are actually de-
terred from furnishing information when newsmen are forced
to testify before a grand jury.” Id., at 693. See also Her-
bert v. Lando, 441 U, 8. 163, 174 (1979), - We were unwilling
then, as we are today, “to embark the judiciary on a long and
difficult journey to ... an uncertain destination." . 408
U 8., at 703.*

Because we conclude that the EEOC subpoena process
does net infringe any First Amendment right enjoyed by pe-

titioner, the EEQC need not demonstrate any special justifi--

cation to sustain the constitutionality of Title VII as applied
to tenure peer review materials in general or to the subpoena
involved in this case. Accordingly, we need not address the
Commission's alternative argument that any infringement of

- patitioner’s First Amendment rights is permissible hecause

of the substantial relation between the Commission’s request
and the overriding and compellmg state interest in eradicat-
ing invidious discrimination.*

The judgment of the Court of Appeals is afﬁrmed

It ie g0 oniered

REX E. LEE, Washington, D.C. (CARTER G. PHILLIPS, MARK
D. HOPSON, LOREEN M. MARCIL, JULI E. FARRIS, SIDLEY
& AUSTIN, SHELLEY Z. GREEN, and NEIL J. HAMBURG, on
the briefs) for petitioner; KENNETH W, STARR, Solicitor General
(LAWRENCE G. WALLACE, Dpty. Sol. Gen,, STEPHEN. L.
NIGHTINGALE, Asst, to the Sol. Gen., CHARLES A. SHANOR,
Gen. Counsel, GWENDOLYN YOUNG REAMS, Assoc. Gen. Coun-
sel, LORRAINE C. DAVIS, Asst. Gen, Counsel, and HARRY F,
TEPKER JR., EEOC atty., on the briefs) for respondent.

" No. 88-1319

COMMISSIONER OF INTERNAL REVENUE,
FETITIONER v INDIANAPOLIS POWER &
: LIGHT COMPANY .

ON WRIT OF'CERHORJ&RI’N THE UNITED STATES COURT OF
- APPEALS FOR THE SEVENTH CIRCUIT

r. Syllabus
Ne. 88-1318. Argued Oectober 31, 1889—Decided January 9, 1990

Respondent Indianapolis Power and Light Co. (IPL), a reguiated Indiana
utility and an accrual-basis taxpayer, requires customers having suspect
credit to make depesits with it to assure prompt payment of fature elec-
trie bills. Prior to termination of service, customers who satisfy a credit
test can obtain & refund of their deposits or can choose to have the
amount applied sgainst future biils. Although the deposita are at ail
times subject to the company’s unfettered use and eontrol, TPL does not
treat them a3 income at the time of receipt but carries them on its books
as current liabilities. Upon sudit of IPL's returns for the tax years at
issue, . petitioner Commissioner of Internal Revenue asserted defleien-
cies, claiming that the deposits are sdvance paymenta for electricity and
therefore are taxable to IPL in the year of receipt. Tha Tax Court
raled in favor of IPL on ita petition for redetermination, helding that the
deposits’ prineipal purpose is to serve a9 security rather than as prepay-
ment of income, The Court of Appeals afflrmed.

*In Branzburg we recognized that the bad-faith exercise of grand jury
powers might raise First Amendment concerna. 408 U, S., at 707, The
same is true of EEOC subpoena powers, See EEOC v, Shell Qil Co., 468
U. 8. 54, 72, n. 26 (1984). There is no ailegation or indication of any such
sbuse by the Commission in this case.

*We also do not consider the queation, not passed upon by the Court of
Appeals, whether the Distriet Court's enforcement of the Commission's
subpoena will allow petitioner to redact information from the contested ma-
terials before discloaing them. Seen., 2, supra.



FRICKE v. LYNCH

381

Cite a3 491 F.Supp. 381 (15860)

concerning those representations do not go
beyond the holding of the Court striking
down the May 22, 1974 amendments and do
not negate the fact that the Board nonethe-
less overran the authorized pool of other-
wise available stock by only 14,265 shares.

Conclusion

Accordingly it is held that there was an
overgrant in 1977 of options on 14,265
shares, which is set aside; and, the grant of
options in excess of a total of 70,000 shares
to any recipient is likewise set aside. The
excesses are to be cancelled by Revion and
if there has been any exercise of such op-
tions the monies paid to Revlon on exercise
thereof are to be refunded and the equiva-
lent number of shares returned to Revion.

In the event that any dispute arises as to
application of these rulings that cannot be
resolved by the parties, an appropriate ap-
plication may be made to the Court for a
hearing and entry of a further order at the
foot of the judgment to be entered hereon.

The foregoing shall constitute the find-
ings of fact and conclusions of law on the
issue of liability. Fed.R.Giv.P. 52(a).

S0 ORDERED.

w
o & KEYNUMBER SYSTEN
i

under & qualified plan, & cancellation and re-
grant is not equivaient to a simple price reduc-
tion because the new options cannot be exer-
cised prior to the expiration date of the can-
celled options. (Technically, this is so because
under a qualified plan, no option is exercisable
while any option previously granted at a higher
price is outstanding, and cancelled options are
considered to be “cutstanding” for these pur-
poses.) Since the policy of the N.Y.S.E. was
only to require the above-mentioned “undertak-
ing" with respect to non-qualified plans, and
since at the time of the cancellation and ex-
change here in question Revlon’s plan was a

Aaron FRICKE
v.

Richard B. LYNCH, in his official
capacity as Principal of Cumberiand
High School.

Civ. A. No. 80-214.

United States Distriet Court,
D. Rhode Island.

May 28, 1980.

Male homosexual high school senior -
sought preliminary injunction ordering
school officials to allow him to attend senior
prom with a male escort. The District
Court, Pettine, Chief Judge, held that it
was a denial of First Amendment rights of
male homosexual high school student for
school officials to preclude him from bring-
ing a male escort to the senior prom since
the student’s action amounted to a political
statement protected by the First Amend-
ment and, although school officials sought
to prevent attendance in order to eliminate
possibility of violence, they failed to show
that barring student was the least restrie-
tive means of obtaining that goal.

Order accordingly,

1. Constitutional Law =90(3) o

" Undifferentiated fear or apprehension
of disturbance is not encugh to overcome
right of freedom of expression. U.S.C.A.
Conat. Amend. L

qualified plan, plaintiff has not demonstrated
that the cancellation and exchange violated any
N.Y.5.E. policy or rule,

However, it shounld be noted that defendants
reach toc far in arguing that for these same
reasons, Revion was entitled after 1964 simply
to disregard the representations it had made to
its stockholders. The stockholders could not
be expected to know that, so far as the N.Y.
S.E. was concerned, the reasons for Revion's
having promised not to cancel or regrant op-
tions without shareholder approval had disap-
peared with the conversion of the plan in 1964
to a qualified plan.
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2. Constitutional Law =9%(3)

In order for the state, in person of
school officials, to justify prohibition of par-
ticular expression of opinion, it must be
able to show that its action was caused by
something more than mere desire to avoid
the discomfort and unpleasantness that al-
Ways accompany an unpopular viewpoint.
1.8.C.A.Const. Amend. 1.

3. Constitutional Law *=9%).1(1)
Schools =172

Where there is no finding and no show-
ing that exercise of forbidden right of ex-
pression of opinion would materially and
substantially interfere with requirements of
appropriate discipline in operation of school,
the prohibition cannot be sustained, U.8.C.
A.Const. Amend. L

4. Constitutional Law #==90(3)

Fear, however justified, of violent reac-
tion ia not sufficient reason to restrain pro-
tected speech in advarce. ~U.8.C.A.Const.
Amend. L : o '
5. Constitutional Law &=9)(3)

Actual hostile resction to exercise of
freedom of expression is rarely an adequate
basis for curtailing free speech. U.S.C.A.
Const. Amend. 1.

6. Constitutional Law s=90.1(1)
Schools =169
Even a legitimate interest in school
diseipline does not outweigh a student’s
right to peacefully express his views in an
appropriate time, place, and manner. U.S.
C.A.Const. Amend. 1.

7. Schools =169

Schools have an obligation to take rea-
sonable measures to protect and foster free
speech of students, and not stand helpless
before unauthorized student violence. U.8,
C.A.Const. Amend. 1L

8. Constitutional Law #=90.1(1)
Schools *=169
First Amendment requires that mean-
ingful security measures be taken by

l. See the New York Times of Wednesday, May
21, and the Boston Globe of Tuesday, May 20

schools to protect, rather than to stifle, free
expression of students. U.8.C.A.Const.
Amend. 1.

9, Constitutional Law &==%0.1(1)
Schoois =169

It was a denial of the First Amend-
ment right of male homosexual high school
student for school officials to preclude him
from bringing—a masle escort to the senior
prom since the student’s action amounted to
a political statement protected by the First
Amendment and, although schooi officials
sought to prevent attendance in order to
eliminate possibility of violence, they failed
to show that barring student was the least
restrictive means of obtaining that goal.
U.8.C.A.Const, Amend. 1.

Lynette Labinger, Provideﬁce, R. L, John
P. Ward, Boston, Mass,, for plaintiff.

V. James Santaniello, Providence, R. 1.,
for defendant.,

-

OPINION
PETTINE, Chief Judge.

Most of the time, a young man’s choice of
a date for the senior prom is of no great
interest to anyone other than the student,
his companion, and, perhaps, a few of their
classmates. But in Aaron Fricke's case, the
school authorities actively disapprove of his
choice, the other students are upset, the
community is abuzz, and out-of-state news-
papers consider the matter newsworthy.!
All this fuss arises because Aaron Fricke's
intended escort is another young man.
Claiming that the school’s refusal to allow
him to bring a male escort violates his first
and fourteenth amendment rights, Fricke
seeks a preliminary injunction ordering the
school officials to allow him to attend with
a male escort.

Two days of testimony have revealed the
following facts. The senior reception at
Cumberland High School is a formal dinner-

and Wednesday, May 21.
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dance sponsored and run by the senior class.
It is held shortly before graduation but is
not a part of the graduation ceremonies,
This year the students have decided to hold
the dance at the Pleasant Valley Country
Club in Sutton, Massachusetts on Friday,
May 30. All seniors except those on sus-
pension are eligible to attend the dance; no
one is required to go. All students who
attend must bring an escort, although their
dates need not.be seniors or even Cumber-
land High School students. Each student is
asked the name of his date at the time he
buys the tickets,

The principal testified that school dances
are chaperoned by him, two assistant prinei-
pais, and one or two class advisers. They
are sometimes joined by other teachers who
volunteer to help chaperone; such teachers
are.not paid. Often these teachers will
drop in for part of the dance. Additionally,
police officers are on duty at the dance.

Usually two officers attend; last year three -

plainclothes officers were at the junior
prom.

The seeds of the present conflict were
planted a year ago when Paul Guilbert,
then a junior at Cumberland High School,
sought permission to bring a male escort to
the jumior prom. The principal, Richard
Lynch (the defendant here), denied the re-
quest, fearing that student reaction could
lead to a disruption at the dance and possi-
bly to physical harm to Guilbert. The re-
quest and its denial were widely publicized
and led to widespread community and stu-

2, Principal Lynch sent the following letter. to
Aaron's home and handed it to him in person:
Dear Aaron: ot

This is to confirm our conversation of Friday,
Aprl 11, 1980, during which | denied your
request to attend the Senior Reception on May
30, 1980 at the Pleasant Valley Country Club in
Sutton, Massachusetts, accompanied by a male
escort.

I am denying your request for the following
reasons: :

1. The real and present threat of physicai

harm to you, your male escori and to others;

2, The adverse effect among your class-

mates, other students, the School and the

Town of Cumberiand, which is certain to

follow approval of such a request for overt

dent reaction adverse to Paul. Some stu-
dents taunted and spit at him, and once
someone slapped him; in response, principal
Lynch arranged an escort system, in which
Lyneh or an assistant principal accompanied
Paul as he went from one class to the next.
No other incidents or violence occurred.
Paul did not atiend the prom. At that time
Asron Fricke (plaintiff here} was a friend
of Paul's and supported his position regard-
ing the dance.

This year, during or after an assembly in |

April in which senior clazs events were dis-
cussed, Aaron Fricke, a senior at Cumber-
land High School, decided that he wanted to
attend the senior reception with a male
companion. Aaron considers himself a ho-
mosexual, and has never dated girls, al-
though he does socialize with female
friends. He has never taken a girl to a
school dance. Until this April, he had not
“come out of the.closet” by publicly ac-
knowledging his sexual orientation.

Aaron asked principal Lynch for permis-
sion to bring 8 male escort, which Lynch

‘denied. A week later (during vacation),

Asron asked Paul Guilbert—who now lives
in New York—to be his escort (if allowed),
and Paul accepted. Aaron met again with
Lynch, at which time they discussed Aar-
on's commitment to homosexuality; Aaron
indicated that although it was possible he
might someday be bisexual, at the present
he is exclusively homosexual and could not
conscientiotsly date girls. Lynch gave Aar-
on wntten reasons for his achon, his

‘ homosexunl interacﬂon {male or female} at a
class function;

3. Since the dance is being held out of state

and this is a function of the students of

Cumberland High School, the School Depart-

ment is powerless to insure protection in

Sutton, Massachusetts. That protection

would be required of property as well as

persons and would expose all concerned to

Kability for harm which might occur;

4, 1t is long standing school policy that no

unescorted student, male or female, is per-

mitted to attend. To enforce this rule, a

student must identify his or her escort before

the committee will sell the ticket.

1 suspect that other ocbjections will be raised
by your fellow students, the Cumberiand
School Department, Parents and other citizens,
which will heighten the potential for harm.




384

prime concern was the fear that a disrup-
tion would occur and Aaron or, especially,
Paul would be hurt. He indicated in court
that he would allow Aaron to bring a male
escort if there were no threat of violence,

After Aaron filed suit in this Court, an
event reported by the Rhode Isiand and
Boston papers, a student shoved and, the
next day, punched Aaron. The unprovoked,
surprise assault necessitated five stitches
under Aaron's right eye, The assailant was
suspended for nine days. After this, Aaron
was given a.special parking space closer to
the school doors and has been provided with

an escort (prineipal or assistant principal)’

between classes.: No further incidents have

This necessarily’ brief account does not
convey the obvious concern and good faith
Lynch bas displayed in his handling of the
matter. Lynch sincerely believes that there
is a significant poesibility that some stu-
dents will attempt to injure Aaron and Paul
it they attend the. dance. Moreover,
Lynch's actions in school have displayed a
concern for Aaron’s safety while at school.
Perhaps—one cannot be at all sure—a total-
ly different approach by Lynch might have
kept the matter from reaching its present
proportions, but I am convinced that
Lynch's actions have stemmed--in signifi-
cant part-—from a concern for disruption.

Asron contends that the school’s action
violates his first amendment right of associ-
ation, his first amendment right to free
speech, and his fourteenth amendment
right to equal protection of the laws. (The
equal protection claim is a “hybrid"” one—
that he has been treated differently than

Shouid you wish to appeal my decision, you
may appeal to the Superintendent of Schools,
Mr. Robert G. Condon. You will be entitled to
¢ hearing before him or his designee. If you
are not satisfied with his decision, you may
appeal to the Cumberiand School Committee.
You are entitled to be represented by counsel,
to examine and cross examine witnesses and to
present witnesses on your own behalf. Further
procedural detalls may be obtained from the
Superintendent’s office.

If you have any further questions, please feel
free to contact me. 1 am sending a copy of this
letter to your parents in the event they wish to
be heard.
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others because of the content of his commu-
nication.) 3

The starting point in my analysis of Aar-
on’s first amendment free speech claim
must be, of course, to determine whether
the action he proposes to take has a “com-
municative content sufficient to bring it
within the ambit of the first amendment.”
Gay Students Organization v. Bonner, 509
F.2d 652 (Ist Cir. 1974) (hereinafter Bon-
ner). As this Court has noted before, the
“speech pure”/“speech plus” demarcation is
problematie, both in logic and in practice.
Reilly v. Noel, 384 F.Supp. 741 (D.R.L1974);
see cases cited therein. This normally diffi-
cult’ task is made somewhat emsier here,
however, by the precedent set in ‘Bonner,
supra. In that case, the University of New
Hampshire prohibited the Gay Students’
Organization (GSO) from holding dances
and other social events. The first circuit
explicitly rejected the idea that traditional
first amendment rights of expression were
not involved. 509 F.2d at 660. The Court
found that nct only did discussion and ex-
change of ideas take place at informal so-
cial functions, id. at 660-61, but also that:

beyond the specific communications at
such events is the basic “message” GSO
seeks to convey—that homosexuals exist,
* that they feel repressed by existing laws
and attitudes, that they wish to emerge
from their isolation, and “that public
understanding of their attitudes and
problems is desirable for society.

Id. at 661.

Here too the proposed activity has signifi-
cant expressive content, Aaron testified

Sincerely,
Richard B. Lynch

Principal
3.. The plaintiff has not advanced the plausible
arguments that homosexuals constitute a sus-
pect class, see L. Tribe, American Constitution-
al Law (1978) at 94445 n. 17, or that one has a
constitutional right to be a homosexual, see, €.
g., Acanfora v, Board of Education, 358 F.Supp.
843 (D.Md.1973), aff'd on other grounds, 491
F.2d 498 (4th Cir. 1974). The first amendment
aspect of the case makes it unnecessary for me
to reach these issues, although they may very
well be applicable to this kind of case.




FRICKE v. LYNCH 385
Clte as 481 F.Supp, 381 (1980)

that he wants to go because he feels he has
a right to attend and participate just like
ali the other students and that it would be
dishonest to his own sexual identity to take
a girl to the dance. He went on to ac-
knowledge that he feels his attendance
would have a certain political element and
would be a statement for equal rights and
human rights. Admittedly, his expianation
of his “message” was hesitant and not near-
ly as articulate as Judge Coffin's restate-
ment of the GSO's message, cited above.
Nevertheless, I believe Aaron's testimony
that he is sincerely—although perhaps not
irrevocably—committed to a homosexual or-
ientation and that attending the dance with
another young man would be a political
statement. While mere communicative in-
tent may not always transform conduet into
speech, United States v. O’Brien, 391 U.S.
367, 376, 88 5.Ct. 1673, 1678, 20 L.Ed.2d 672
(1968), Bonner makes clear that this exact
type of conduct as a vehicle for transmit-
ting this very message can be conmdered
protected speech.!

Accordingly, the school's action must be
judged by the standards articulated in
United States v. O’Brien, 331 U.S. 367, 88
8.Ct. 1673, 20 L.Ed.2d 672 (1968), and ap-
plied in Bonner: (1) was the regulation
within the constitutional power of the
government; (2) did it further an important
or substantial governmental interest; (3)
was the gnvemmental interest unrelated to
the suppression of free expression; and (4)
was the incidental restriction. $0 leged
first amendment freedoms no g'reater than
essential to the furtherance of that mter-
est? Bonper at 662, . -

ve

I.need not dwell on the first two O’Bnen
requirements: the school unquestionably
has an important interest in student safety
and has the power to regulate students’
conduct to ensure safety. As to the sup-
pression of free expression, Lynch's testi-

4. The defendant argues that Aaron has selected
an inappropriate time and place for his speech
activity. Admittedly, Aaron seeks to express a
political message in a social setting. His mes-
sage, however, will take a form uniquely conso-
nant with the setting—he wishes to attend and
participate like everyone else. Thus, while a

mony indicated that his personal views on
homosexuality did not affect his decision,
and that but for the threat of violence he
would let the two young men go together.
Thus the government's interest here is not
in squelching a particular message because
it objects to its content as such. On the
other hand, the school’s interest is in sup-
pressing certain speech activity because of
the reaction its message may engender,
Surely this is still suppression of free ex-
pression.

It is also clear that the school’s action
fails to meet the last criterion set out in
O’Brien, the requirement that the govern-
ment employ the “least restrictive alterna-
tive" before curtailing speech. The plain-
tiff argues, and I agree, that the school can
take appropriate security measures to con-
trol the risk of harm. Lynch testified that
he did not know if adequate security couid
be provided, and that he would still need to
sit down and make the necessary arrange-
ments. In fact he has not made any effort
to determine the need for and logistics of
additional security. Although Lynch did

not say that any additional security meas-

ures would be adequate, from the testimony
I find that significant measures could be
taken and would—in all probability—erit-
ically reduce the likelihood of any distur-
bance. As Lynch’s own testimony indi-
cates, police officers and teachers will be
present at the dance, and have been quite
suecessful in the past in controiling whatev-
er problems arise, including unauthorized
drinking. Despite the ever-present possibil-
ity of violence st sports events, adequate
discipline has beem maintained. From
Lynch’s testimony, I have every reason to
believe that additional school or law en-
forcement personnel could be used to “shore
up security” and would be effective. It
should also be noted that Lynch testified
that if he considered it impossible to pro-
vide adequate security he would move to

purer form of speech—such as leafleting or
speechmaking—might legitimately be barred at
a dance, prohibiting Aaron's attendance does
not fali within the rubric of a time, place, and
manner restriction. This is especially so be-
cause the school's action is not entirely con-
tent-neutral. See note 5 and p. 385, supra.
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cancel the dance. The Court appreciates
that controlling high school students is no
easy task. It is, of course, impossible to
guarantee that no harm will occur, no mat-
ter what measures are taken. But only one
student so far has attempted to harm Aar-
on, and no evidence was introduced of other
threats. The measures taken already, espe-
cially the escort system, have been highly
effective-in preventing any further prob-
lems at achool.- Appropriate security meas-
ures coupied with a firm, clearly communi-
cated attitude by the administration that
sny disturbance will not be tolerated appear
te be.a realistic, and less: restrictive, aiter-
native to prohibiting Aaron from attending
the dance with the: date of his choice.

Il-a] The analysis so'far has been along
traditional first amendment lines, making
no real allowance for the fact that this case
arises in a high school setting. The most
dlfficult ‘problem this controvemy presents
is how tllus setting should a.ffect the result.
Tinker ¥, Des Moines. Independent Commu-
nity School District, 308 U.S. 503, 89 S.Ct.
733, 21 L.Ed.2d 731 (1969), makes clear that
high school students do not “shed their con-
stitutional rights to freedom of speech or
expression at the schoolhouse gate.” Id. at
506, 89 S.Ct. at T36. As the Tinker Court
stated:

But, in. our system, undifferentiated
fear or apprehension of disturbance is not
enough to overcome the right to freedom
of expression. Amny departure from abso-
lute regimentation may cause trouble.
Any variation from the majority’s opinion
may inspire fear. Any word spoken, in
class, in the lunchroom, or on the campus,
that deviates from the views of another
person may start an argument or cause a
disturbance. But our Constitution says
we must take this risk, Terminielio v.
Chicago, 337 U.S. 1, 69 S.Ct. 894, 93 L.Ed.
1181 (1949); and our history says that it
is this sort of hazardous freedom—this
kind of openness—that is the basis of cur
national strength and of the independ-
ence and vigor of Americans who grow
up and live in this relatively permissive,
often disputatious, society.

491 FEDERAL SUPPLEMENT

In order for the State in the person of
school officials to justify prohibition of a
particular expression of opinion, it must
be able to show that its action was caused
by something more than a mere desire to
avoid the discomfort and unpleasantness
that always accompany an unpopular
viewpoint. Certainly where there is no
finding and no showing that engaging in
the forbidden conduct wouid “materialiy
and substantially interfere with the re-
quirements of appropriate discipline in
the operation of the school,” the. prohibi-
tion camnot be sustained. Burmside v.
Byars [363 F.2d T44] - .

Tinker at 508-09, 89 S.Ct. at 737-738.

Numerous other courts have recognized and
enforeed students’ rights to free expression
inside and outside the classroom. Eg.,
Shanley v. Northeast Independent School
District, 462 F.2d 960 (5th Cir. 1972); Butts
v. Dallas Independent Schoel District, 436
F.2d 728 (5th Cir. 1971); Burnside v. Byars,
363 F.2d 744 (5th Cir. 1966).

Tinker did, however, indicate that there
are limits on first amendment rights within
the school:

A student’s rights, therefore, do not em-

brace merely the classroom hours. When

he is in the cafeteria, or on the playing
field, or on the campus during the autho-
rized hours, he may express his opinions,
even on controversial subjects like the
conflict in Vietnam, if he does so without
“materially and substantially inter-
fer{ing] with the requirements of appro-
priate discipline in the operation of the
school” and without colliding with the
rights of others. Burnmside v. Byars, su-
pra, at 749. But conduct by the student,
in class or out of it, which for any reason
—whether jt stems from time, place or
type of behavior—materially disrupts
classwork or involves substantial disorder
or invasion of the rights of others is, of
course, not immunized by the constitu-
tional guarantee of freedom of speech.

Cf. Blackwell v. Issaquena County Board

of Education, 363 F.2d 749 (C.A. 5th Cir.

1966).

Tinker at 513, 89 S.Ct. at 740 {emphasis

added).
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It seems to me that here, not unlike in
Tinker, the school administrators were act-
ing on “an undifferentiated fear or appre-
hension of disturbance.” True, Aaron was
punched and then security measures were
taken, but since that incident he has not
been threatened with violence nor has he
been attacked. There has been no disrup-
tion at the school; classes have not been
cancelled, suspended, or interrupted. In
short, while the defendants have perhaps
shown more of a basis for fear of harm
than in Tinker, they have failed to make a
“ghowing” that Aaron’s conduct would “ma-
terially and substantially interfere” with
school discipline. See Tinker at 509, 89
§.Ct. at 787. However, even if the Court
assumes that there is justifiable fear and
that Aaron’s peaceful speech leads, or may
lead, to a violent reaction from others, the
question remains: may the school prohibit
the speech, or must it protect the speaker?

{4,5] Itis certainly clear that outside of
the classroom the fear—however justified—
of a violent reaction is not sufficient reason
to restrain such speech in advance, and an
actual hostile reaction is rarely an adequate
basis for curtailing free speech. Gregory v.
City of Chicago, 394 U.8. 111, 89 S.Ct. 946,
22 1..Ed.2d 134 (1969); Terminiello v. Chica-
go, 331 U.S. 1, 69 S.Ct 834, 93 L.Ed. 1181

(1949); Collin v. Chicago Park Distriet, 460

5. The second reason relied upon by the Bonner
court in finding the GSO social events to be
speech-related was the interpretation placed
upon those events by the community. There
the university prohibited the gay social events
because the community considered them
“shocking and offensive,” “a spectacle, an abo-
mination,” an “affront” to townspeople,
“grandstanding,” inflasmmatory, “under-
min(ing] the university within the state,”" and

_ distasteful,. The first circuit conciuded that
“[w]e do not see how these stalements can be
interpreted to avoid the conclusion that the
regulation imposed was based in'large meas-
ure, if not exclusively, on the content of the
GSO’s expression.” Bonner at 661. 1 quite
agree that these statements of community out-
rage indicate that the content, i e. the homo-
sexual-ness, of the GSO's activities led to the
strong reaction and the prohibition, not the fact
that they were dances. With all due respect.
however, | am puzzled by how this reaction
proves the expressive nature of these activities.
Community outrage per se does not transform

F.2d 746 (7th Cir. 1972); Williams v. Wal-
lace, 240 F.Supp. 100 (M.D.Ala.1965). Thus,
the question here is whether the interest in
school discipline and order, recognized in
Tinker, requires a different approach.

[6,7] After considerable thought and
research, 1 have concluded that even a legits
imate interest in school discipline does not
outweigh a student’s right to peacefully
express his views in an appropriate time,
place, and manner? To rule otherwise
would completely subvert free speech in the
schools by granting other students a “heck-
lers veto,” allowing them to decide—
through prohibited and violent methods—
what speech will be heard. The first
amendment does not tolerate mob rule by
unruly school children. This conclusion is
bolstered by the fact that any disturbance
here, however great, would not interfere
with the main business of school—educa-
tion. No classes or school work would be
affected; at the very worst an optional

social event, conducted by the students for -

their own enjoyment, would be marred. In
such a context, the school does have an
obligation to take reasonable measures to
protect and foster free speech, not to stand
helpless before unauthorized student vio-
lence. . ¢~ R

conduct into speech, or even indicate that it is
speech; communities have reacted with out-
rage similar to that of the citizens of New
Hampshire to such pon-expressive activities as
Hester Prynne’s adultery, the - dumping. of
chemicals into Love Canai, and the Son of Sam
murders. It s hard in Bonner to separate the
" community's opposition to the GSO's acts from
its opposition to its message (if the scts had a
message); surely they opposed both. Same-
sex dancing may have an expressive element,
but it is also action, and potentiaily objectiona-
ble as such.
Insofar as Benner directs me to consider com-
munity reaction in assessing expressive con-
tent, 1 conciude that the community disap-
proves of the content of Aaron’s message and
that the vehemence of their opposition to his
intended escort is based in part on this disap-
proval of what he is trying to communicate.
The school here professes to be unconcerned
with the content of the plaintiff's message, but
their concern with townspeople's reaction is,
indirectly, content-related.
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This holding is supported by other cases
that have considered the problem, although
they were not actually confronted with a
reasonable expectation of a disturbance. In
Butts v. Dallas Independent School District,
436 F.2d4 728, 732 (5th Cir. 1971), the fifth
cireuit protected the wearing of black arm-
bands saying:

we do’ not agree that the precedential

value of the Tinker decision is nuilified
. mhenever a school system is confronted

.With disruptive activities or the possibili-

.4y of them. Rather we believe that the.

. Supreme. Court has declared a constitu-
tional right which school authorities must
nurture and protect, not extinguish, un-
Jess they find the circumstances allow
them no practical alternative,.

Judge Goldberg’s well reasoned and elo-

quent opinion in Shanley v. Northeast Inde-
pendent School District, 462 F.2d 960, 973
74(5th"Cir. 1972), 'upholding the right of
high school students to write and distribute
a newspaper off school grounds, asserted:
- However, we must emphasize in the
context of this case that even reasonably
forecast disruption is not per se justifica-
tion for prior restraint or subsequent
punishment of expression afforded to stu-
dents by the First Amendment. If the
content of a student’s expression could
give rise to a disturbance from those who
hold opposing views, then it is certainly
within the power of the school adminis-
tration to regulate the time, place, and
menner of distribution with even greater
latitude of discretion. And the adminis-
tration should, of course, take all reasona-
ble steps to control disturbances, however
- generated. We are simply taking note
here of the fact that disturbances them-
selves can be wholly without reasonable
or rational basis, and that those students

8.. This case can also be profitably analyzed un-
der the Equal Protection Clause of the four-
teenth amendment. In preventing Aaron
Fricke from attending the senior reception, the
school has afforded disparate treatment to a
certain class of students—those wishing to at-
tend the reception with companions of the
same sex. Ordinarily, a government classifica-
tion need only bear a rational relationship to a
legitimate public purpose; only where the clas-
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who would reasonably exercise their free-
dom of expression should not be re-
strained or punishable at the threshold of
their attempts at expression merely be-
cause a small, perhaps vocal or violent,
group of students with differing views
might or does create a disturbance. (Ci-
tations omitted.)

{8] The present case is so difficult be-
cause the Court is keenly semsitive to the
testimony regerding the concerns of a possi-
ble disturbance, and of physical harm to
Aaron or Paul. However, [ am convinced
that- meaningful security measures are pos-
sible, and the first amendment requires that
such steps be taken to protect—rather than
to stifle—free expression. Some may feel
that Aaron's attendance at the reception
and the message he will thereby convey is
trivial compared to other social debates, but
to engage in this kind of a weighing in
process is to make the content-based evalu-
ation forbidden by the first amendment.

As to the other concern raised by Tinker,
some people might say that Aaron Fricke's
conduct would infringe the rights of the
other students, and is thus unprotected by
Tinker. This view is misguided, however.
Aaron's conduct is quiet and pesaceful; it
demands no response from others and—in a
crowd of some five hundred people—can be
easily ignored. Any disturbance that might
interfere with the rights of others would be
caused by those students who resort to vio-
lence, not by Aaren and his companion, who
do not want a fight.

{9] Because the free speech claim is dis-
positive, I find it unnecessary to reach the
plaintiff’s right of association argument or
to deal at length with his equal protection
claim.* I find that the plaintiff has estab-

sification encompasses a suspect class or bur-
dens a fundamental right is the government
held to a stricter standard of justification.
Counsel have conceded that homosexuals are
not a suspect class sufficient to trigger a higher
standard of scrutiny. As noted above, how-
ever, there is a significant first amendment
component to Aaron’s desire to attend the re-
ception with another male. Where, as here,
government classification impinges on a first
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lished a probability of success on the merits
and has shown irreparable harm; accord-
ingly his request for a preliminary injunc-
tion is hereby granted.

As a final note, I would add that the
social problems presented by homosexuality
are emotionally charged; community norms
are in flux, and the psychiatric profession
itself is divided in its attitude towards ho-
mosexuslity. This Court’s role, of course, is
noi to mandate social norms or impose its
own view of acceptable behavior, It is in-
stead, to interpret and apply the Constitu-
tion as best it can. The Constitution is not
gelf-explanatory, and answers to knotty
problems are inevitably inexact. All that
an individual judge can do is to apply the
legal precedents as accurately and as hon-
estly as he can, uninfluenced by personal
predilections or the fear of community reac-
tion, hoping each time to disprove the legal
maxim that “hard cases make bad law.”

w
T

Haroid JARVIS, et ux
) v.
Raymond E. JOHNSON et al

V.

Lois E. GILLETTE.
Civ. A. Nos. 79-2, 79-99 Erie.

United Statea District Court,
. W. D. Pennsylvania.

May 28, 1980. .

- On day after verdict in favor of plain-
tiff, plaintiff filed motion to amend judg-
ment to add damages for delay pursuant to
Pennsylvania rule permitting award of de-

amendment right, the government is held to a
higher level of scrutiny, Chicago Police De-
partment v. Moskey, 408 U.8S, 92, 92 S.Ct. 2286,
33 LEd2d 212 (1972); Reilly v. Noel, 384
F.Supp. 741 (D.R.1.1974).

lay damages. The Distriet Court, Knox, J.,
held that Pennayivania rule permitting
award of delay damages was procedural
rather than substantive and thus not appli-
cable in federai eourt.

Motion denied.

Federal Civil Procedure =31

Pennsylvania rule which was adopted
by Pennsylvania Supreme Court and which
was therefore procedural rather than sub-
stantive was not applicable in federal court,
as federal courts have their own rules and
devices to esase congestion. Const.Pa. Art.
5, § 10{c;; PaR.CP. Nos. 238, 238({), 42
PaCSA.

John Gent, Erie, Pa., for plaintiffs.
John Beatty, Erie, Pa., for defendants.

Donald Bebenek, Pittsburgh, Pa., Charles
D. Marlett, Erie, Pa., for third party de-
fendant.

MEMORANDUM

KNOX, District Judge.

We have a case here where the jury has
found verdicts in favor of the plaintiffs in
the amount of $72,750, $67,750 being en-
tered in favor of plaintiff Harold L. Jarvis.
The court reduced the verdict in his favor
by $15,000 pursuant to the Pennsylvania no
fault law, leaving a net award of $52,750
which, added to the $5,000 awarded his.
wife, gives a total amount involved of §57,-
750, Plaintiff, on April 1, 1980, the day

- after the verdict on March 31, 1980, filed a

motion to amend judgment to add damages
for delay from October 16, 1979.

Plaintiff’s motion to amend was filed
pursuant to Rule 238 Pa.R.C.P.

Subdivision {f) of Rule 238 is the portion
applicable here and reads as follows:

1 find that principal Lynch's reason for prohib-
iting Aaron’s attendance at the reception—the
potential for disruption—is not sufficiently

' compelling to justify a classification that would
abridge first amendment rights,
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Dennis, Donna . and Ruth E. Harlow, "Gay Youth and the Right to Education.”
Yale Law & Policy Review 4 (1986} 448-473.
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Jacqueline LANTZ, by her Next Friend,
Lucille LANTZ, Plaintiff,

¥.

Gordon M. AMBACH, individually and as
Commissioner of the New York State
Department of Education; and Martin
C, Barell, Chancellor of the New York
State Board of Regents, R, Carlos Car-
ballada, Vice Chancellor of the Board
of Regents, Willard A. Genrich, Chan-
cellor Emeritus of the Board of Re-
gents, Jorge L. Batista, Shirley C.
Brown, Kenneth B. Clark, Laura Brad-
ley Chedos, Thomas H. Frey, Norma
Gluck, Emlyn E Griffith, Mimi Lieber,
Floyd 8. Linton, Louise P. Matteoni,
James W. McCabe, J. Edward Meyer,
Salvatore J. Sclafani, individually and
as members of the New York State
Board of Regents; and the Board of
Education of Yonkers, New York; and
the New York State Public High School
Athletic Association, Defendants.

No. 85 Civ. 7735 (LLS).

- United States District Court,
8.D. New York.

QOct. 30, 1985.
-

Female student in junior year at high
school, who wanted to play foothall at
school without girls’ football team, brought
action seeking declaratory judgment that
public high school regulation which prohib-
ited mixed sex competition in football and
other specified sports violated federal law
which proscribes sex discrimination in edu-
cation programs or activities receiving fed-
eral financial assistance and equal protec-
tion clause, and injunction requiring state
officials to delete regulation and permit her
to try out for junior varsity football squad.
The District Court, Stanton, J., held that:
{1) regulation’s operation was too broad
and had to give weight to facts in particu-
lar cases, and (2) to extent that challenged
regulation deprived female student of op-
portunity to try out for junior varsity foot-
ball squad, it operated to abridge her right

to equal protection, and state officials
would be enjoined from complying with or
enforeing regulation.

Regulation enforcement enjoined.

1. Civil Rights ¢=9.5

For sex discrimination to violate Title
IX of the Education Amendments, which
proscribes sex discrimination in education
programs or activities receiving federal fi-
nancial assistance, the sex discrimination
must occur in specific program which re-
ceives federal financial assistance. Edu-
cation Amendments of 1972, § 901 et seq.,
20 U.S.C.A. § 1681 et seq.

2. Civil Rights ¢=9.5

Title IX of the Education Amendments
regulations, which requires opportunity for
female students to try out for male teams,
or vice versa, where there is no team for
students’ own sex, does not apply to con-
tact sports such as football. Education
Amendments of 1972, § 901 et seq., 20
US.CA. § 1681 et seq.

3. Civil Rights &=9.5 : i

Title IX of the Education Amendments,
which proscribes sex diserimination in edu-
cation programs or activities receiving fed-
eral financial assistance; is neutral as to
mixed sex competition in football. Edu-
cation Amendments of 1972, § 901 et seq.,
20 US.C.A. § 1681 et seq.

4, Civil Rights ¢=13.2(3)

Request for injunction or judgment de-
claring that public high school regulation
which prohibite mixed sex competition in
football and other specified sports violated
Title IX of the Education Amendments,
which proscribes sex discrimination in edu-
cation programs or activities receiving fed-
eral financial assistance, would be denied,
as the Title did not apply to football. Edu-
cation Amendments of 1972, § 901 et seq,,
20 U.S.C.A. § 1681 et seq.

5. Schools €164

Governmental objective of public high
school regulation which prohibits mixed sex
competition in football and other sports is
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to protect health and safety of female stu-
dents.

6. Schools 164

Governmental objective of protecting
health and safety of female high school
students is important.

7. Constitutional Law ¢224(2}

Public high school regulation which
prohibits mixed sex competition in football
and other specified sports has no reason-
able relation to achievement of governmen-
tal objective of protecting health and safety
of female students, for purposes of equal
protection, where particular girl is as fit or
more to be on squad than weakest of
squad’s male members, as in such a case,
effect of the regulation is to exclude quali-
fied members of one gender because they
are presumed to suffer from inherent hand-
icap or to be innately inferior.. U.S.C.A.
Const.Amend. 14. ‘

8. Constitutional Law ¢=224(2)

Operation of public high school regula-
tion which prohibits mixed sex competition
in football and other specified sports is too
broad to be valid under equal protection
clause, and must give way to facts in par-
ticular cases. U.S.C.A. Const.Amend. 14.

9. Civil Rights <=13.2(3)
Constitutional Law ¢=224(2)

To extent that public high school regu-
lation which prohibits mixed sex competi-
tion in football and other specified sports
deprived 16-year-old healthy femaie student
in her junior year at high school of opportu-
nity to try out for junior varsity football

_ squad, regulation operated to abridge stu-
.dent’s right under U.5.C.A. Const.Amend.

14, § 1, and state officials would be en-
joined from complying with the regulation
or enforcing it.

New York Civil Liberties Union, White
Plaing, N.Y,, for plaintiff; Virginia Kna-
phlend, of counsel.

Robert Abrams, Atty. Gen. of the State
of N.Y., New York City, for defendants
Gordon Ambach, Com’r of the N.Y. State

Dept. of Educ. and N.Y. State Bd. of Re-
gents; Stanley A. Camhi, Randolph Volkell,
Asst. Attys. Gen,, of counsel.

Anderson, Banks, Moore, Curran & Hol-
lis, Yonkers, N.Y., for The Bd. of Educ. of
Yonkers, N.Y.;, Maurice F, Curran, Law-
rence W. Thomas, of counsel.

MeGivern, Shaw & O'Connor, Scotia,
N.Y,, for the N.Y. State Public High School
Athletic Ass'n, Inc; Ronald R. Shaw, of
counsel. - .

STANTON, District Judge.

Plaintiff Jacqueline Lantz, a-16-year-old
healthy female student in her junior year
at Lincoln High School, Yonkers, New
York wants to play football. Lincoln High
School has no girls’ foothall team, so she

attempted to try out for the junior varsity

football squad. Her attempts were blocked
by a regulation promulgated by the defend-
ant Commissioner of*the New. York State
Department of Education under the author-
ity of the defendant members of the New
York State Board of Regents, and applied
by defendants The Board of Education of
Yonkers, New York and The New York
State Public High School Athletic Associa-
tion. The regulation, 8 N.Y.C.R.R. § 135.-
AeXT)([)HcH2) states:

“There shall be no mixed competition in

the following sports: basketball, boxing,

football, ice hockey, rugby and wres-
tling.”

Suing under the Civil Rights Act, 42
U.S.C. § 1983, plaintiff claims the regula-
tion violates Title IX of the Educational
Amendments of 1972, 20 U.S.C. § 1681 ef
seq., and her right to equal protection of
the laws as guaranteed by the Fourteenth
Amendment to the United States Constitu-
tion. She seeks a declaratory judgment
that the regulation as written violates that
statute and that clause of the Fourteenth
Amendment, and an injunction requiring
the defendants to delete the regulation and
permit her to try out for the junior varsity
squad, and an award of attorney’s fees.
Under Fed.R.Civ.P, 65(a}2) the trial of the
action on the merits has been advanced and

KT i i
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consolidated with the hearing of the appli-
cation for a preliminary injunetion.

[1-4]1 Itis not clear that Title IX applies
to this case. To violate Title IX the sex
discrimination must occur in the speecific
program which receives federal financial
assistance. See Grove City College ».
Bell, 465 U.S. 555, 104 8.Ct. 1211, 1220-22,
79 L.Ed.2d 516 (1984). Plaintiff merely
alleges on information and belief that the
Lincoln High School Athletic Department
receives funds under Title IX (Complaint
11 26), and no proof supports that allegation.
1£ Title IX does apply, it helps neither side.
Its regulations, which require opportunity
for female students to try out for male
teams (or vice versa) where there is no
team for their own sex, do not apply to
contact sports such as football. 34 C.F.R.
106.41(b). Title IX is simply neutral as to
mixed competition in football. See Force v,
Pierce City R-VI School District, 570
F.Supp. 1020, 1024-25 (W.D.M0.1983). Ac-
cordingly, the request for an injunction or
a judgment declaring that the regulation
violates Title IX is denied.

[5,61 The Supreme Court has stated
that diserimination,among applicants on the
basis of their gender is subject to scrutiny
under the Equal Protection clause of the
Fourteenth Amendment, and wili be upheld
only where there iz “exceedingly per-
suasive justification” showing at least that
the classification serves “important govern-
mental objectives and that the diseriminato-
ry means employed are substantially relat-
ed to the achievement of those objectives.”
See Mississippi University for Women .
Hogan, 458 U.S. 718, 723-25, 102 S.Ct.
3331, 3335-36, 73 L.Ed.2d 1090 (1982) {quot-
ing Kirchberg v. Feenstra, 450 US. 455,
461, 101 S.Ct. 1195, 1199, 67 L.Ed.2d 428
(1981), and Wengler v. Druggists Mutual
Ins, Co., 446 U.S. 142, 150, 100 S.Ct. 1540,
1545, 64 L.Ed.2d 107 (1980)). Here the
governmental objective is to protect the
health and safety of female students, and
there is no quarrel with the importance of
that objective. To demonstrate that the
regulation is substantially related to that
objective, the Commissioner and the Board

of Regents have offered data establishing
that “as a general rule, senior high school
students (age 15 through 18} are more
physically developed, stronger, more agile,
faster and have greater muscular endur-
ance than their female counterparts” (Atty
Genl's brief at 6-18), medical opposition to
girls’ participation on boys’ teams in such
contact sports as football (which Dr. Falls
described as a “collision” sport) because of
the risk of injury in such participation, and
the testimony of Dr. Willie to the effect,
among other points, that the present regu-
lation enhances safety by permitting simple
and uniform administration across the
state.

{7,8] But these data, however refined,
inevitably reflect averages and general-
ties, The Commissioner and the Regents
say (Atty Genl's brief at 19), “It makes no
difference that there might be a few girls
who wish to play football who are more
physically fit than some of the boys on the
team.” Yet it does make a difference, be-
cause the regulation excludes all giris.- No
girl—and simply because she is a girk—has
the chance to show that she is as fit, or
more, to be on the squad as the weakest of
its male members. Where such cases €x-
ist, the regulation has no reasonable rela-
tion to the achievement of the governmen-
tal objective. In such a case, the effect of
the regulation is to exclude gualified mem-
bers of one gender “becaunse they are pre-
sumed to suffer from an inherent handicap
or to be innately inferior.” See Mississippi
University for Women v. Hogan, 458 U.S.
718, 725, 102 S.Ct. 3331, 3336, 73 L.Ed.2d
1090 (1982). Thus the regulation’s opera-
tion is too broad, and must give way to the
facts in particular cases.

{91 Applying the language of Foree v.
Pierce City R-VI School District, 570
F.Supp. 1020, 1031 (W.D.Mo.1983), to this
case, Jacqueline Lantz “obviously has mo
legal entitlement to a starting position” on
the Lincoln High School Junior Varsity
football squad, “since the extent to which
she plays must be governed solely by her
abilities, as judged by those who coach her.
But she seeks no such entitlement here.
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“Instead she seeks simpiy a chance, like
her counterparts, to display those abilities.
She asks, in short, only the right to try.”

Ta the extent that the challenged regula-
tion deprives her of the opportunity to try
out for the junior varsity football squad, it
operates to abridge her right under Section
1 of the Fourteenth Amendment to the
Constitution of the United States, and the
defendants will be enjoined from complying
with it or enforeing it.

The foregoing comprises the Court's
findings of fact and conclusions of law, and
the reasons for the issuance of the injunc-
tion. It appears that every court which has
considered questions like the one facing the
court in this case has reached the same
result. “See, e.g., Leffel v. Wiscongin Inter-
scholastic Athletic Ass'n, 444 F Supp. 1117
(ED.Wis.1978); Clinton v Nagy, 411
F.Supp. 1396 (N.D.Ohio 1974}, Hoover v
Meiklejohn, 430 F.Supp. 164 (D.Colo.1977);
Foree v. Pierce City B-VI School District,
5§70 F.Supp. 1020 (W.D.Mo.1983); Reed .
Nebraska School Activities Ass'm, 341
F.Supp. 258 (D.Neb.1972); Morris v. Michi-
gan State Bd. of Education, 472 F.2d 1207
(6th Cir.1973); Haas v. South Bend Com-
munity School Corp., 259 Ind. 515, 289
N.E2d 495 (1972); Commonwealith v
Pennsylvania Interscholastic Athletic
Ass'n, 18 Pa.Cmwlth. 45, 334 A.2d 839
(1975} (applying Penn.Equal Rights Amend-
ment); Derrin v. Gould, 85 Wash.2d 859,
540 P.2d 882 (1975) (en banc); Aitorney
General v. Massachusetts Interscholastic
Athletic Ass'n, Inc., 378 Mass, 342, 393
N.E2d 284 (1979 (applying Mass.Equal
Rights Amendment).

It is, accordingly

ORDERED that the trial of this action
on the merits shall be and is hereby consol-
idated with the hearing on plaintiff’s mo-
tion for a preliminary injunction, pursuant
to Fed.R.Civ.P. 65(a}{2); and it is further

ORDERED that defendant. Gordon M.
Ambach as Commissioner of the New York
State Department of Education and defend-
ants Martin C. Barell, Chancellor of the
New York State Board of Regents, R, Car-
los Carballada, Vice Chancellor of the

Board of Regents, Willard A. Genrich,
Chancellor Emeritus of the Board of Re-
gents, Jorge L. Batista, Shirley C. Brown,
Kenneth B. Clark, Laura Bradley Chodos,
Thomas H. Frey, Norma Gluck, Emlyn I.
Griffith, Mimi Lieber, Floyd 8. Linton,
Louise P. Matteoni, James W, McCabe, J.
Edward Meyer, and Salvatore J. Selafani,
as members of the New York State Board
of Regents and each of them shall be and
are hereby permanently restrained and en-
joined from refusing to allow Jacqueline
Lantz to compete for membership on the
Lincoln High School Junior Varsity football
squad on the same basis that males are
allowed to compete, during the time that
her enrollment makes her eligible to com-
pete for Junior Vargity membership; and it
is further

ORDERED that the defendant Board of
Education, its agents and employees ar-
range for a prompwdetermination whether
plaintiff Jacqueline Lantz is eligible for
junior varsity foothall pursuant to the
same standards that are applied to male
candidates and, if she is found eligible,
direct that she be permitted to try out for
the squad; and it is further

ORDERED that the New York State
Public High School Athletic Association
shall be and is hereby permanently re-
strained and enjoined from imposing any
sanctions against any plaintiff or any de-
fendant because of their compliance here-
with, and from taking any other action
which interferes with the ability of Jacque-
line Lantz to compete for a place on or play
for the Lincoin High School Junior Varsity
football squad during the time that her
enrollment makes her eligible to compete
for Junior Varsity membership; and it is
further

ORDERED that plaintiff’s claim for an
award of costs, including prevailing attor-
ney’s fees, shall be and is hereby severed
and shall be heard and disposed of at 2
future time to be set by order of the court
upon plaintiff’s application therefor, and
that the judgment and injunctive orders set
forth in the preceding paragraphs hereof
shall be and are hereby designated as final
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for purposes of appeal, and shall be en-
tered as such, all pursuant to Fed.R.Civ.P.
54(b), it being the court’s determination
that there is no just reason to delay the
entry and finality of the same.

To permit an immediate appeal this order
and judgment are stayed until Midnight,
October 29, 1985,

So ordered.

O & KEY NUMBER SYSTIM

—Amg

UNITED STATES of America,
v.
Jonas KLIMAVICIUS.
Civ. No. 84-0183 P.

United States Distriet Court,
D. Maine,

Oct. 30, 1985,

In a denaturalization proceeding, the
Government moved to compel deposition
testimony of defendant and for sanctions
for defendant’s refusal to answer questions
at a deposition. The District Court, Gene
Carter, J., held that defendant failed to
establish threat of foreign prosecution real
and substantial enough to justify his invo-
cation of Fifth Amendment privilege
against self-incrimination.

Motion to compel discovery granted;
motion for sanctions denied.

Witnesses &=297(14)

Defendant in denaturalization proceed-
ing failed to establish there was a threat of
foreign prosecution real and substantial
enough to justify his invocation of Fifth
Amendment privilege against seif-incrimi-
1. The Court determined in a prior order that the

Defendant could not support a Fifth Amend-
ment claim as to the handwriting and signaturs

nation with regard to deposition questions
and request for production of documents.
U.8.C.A. Const.Amend. 5,

Ronnie L. Edelman, Alan Held, Trial At-
tys., Washington, D.C, F, Mark Terison,
Asst. U.S. Atty., Portland, Me., for plain-
tiff.

Ivars Berzins, Babylon, N.Y., Daniel
Bates, Daniel G. Lilley, Portiand, Me., for
defendant.

MEMORANDUM OF DECISION AND
ORDER GRANTING GOVERN-
MENT'S MOTION TO COMPEL DIS-
COVERY AND DENYING GOVERN-
MENT'S MOTION FOR SANCTIONS

GENE CARTER, District Judge.

In this denaturalization proceeding Plain-
tiff seeks to compel the deposition testirmo-
ny of the Defendant and seeks sanctions
for Defendant's refusal to answer ques-
tions at a deposition held on March 6, 1985.
In its six-count Complaint, Plaintiff alleges
that Defendant illegally obtained entry into
and citizenship in the United States by con-
cealing that he had aided the Nauzis in per-
secuting civilian populations during World
War II.

Defendant refused to answer any ques-
tions at his deposition other than those
requesting his name and address, In re
sponse to other questions, Defendant re-
sponded, “Fifth Amendment” indicating
that he did not wish to answer because his
responses might tend to incriminate him.
Defendant also refused to produce certain
documents and handwriting and signature
exemplars on Fifth Amendment grounds.!
Plaintiff asserts in its motion herein that
the Fifth Amendment privilege is una-
vailable to Defendant.

A major portion of Defendant's argu-
ment supporting his elaim of Fifth Amend-
ment privilege is that he has a reasonable
fear of criminal prosecution in the U.S.S8.R.,

exemplars, United States v. Klimavieius, 613
F.Supp. 1222 {D.Me.1985) (Order),

=R ELEINESEA™N oy gy - -




JUSTICE AND GENDER

Sex Discrimination and the Law

Deborah L. Rhode
A 4

Copyright 1990, Harvard University Press

Reprinted by permission
HARVARD UNIVERSITY PRESS

Cambridge, Massachusertts
London, England
1989



Chapter 11
v

Association and Assimilation

n 189('5,'in Plessy v, Ferguson, the United States Supreme Courr upheld
a Louisiana law providing “separate but equal® railway cars for ?vhite
“Staand lz}]ack Iljasssngers. In response to claims thar such segregation
mps the colored race wi 1 ioricy,”
“If thilz be so, it is not by reja:?oi ];;fliiiilfi;;fgf;?i}l {LhceLCOl'lr't el
3 ¥ guisiana act
bur solely because the colored race chooses to put that construcrion r:
l.l:.” While tbe Plessy reasoning no longer enjoys a respectable followiz
in contexts involving race, its legacy for gender issues is more com lexg
Not gll women resent all forms of separatism, and American soiien;
remains deeply divided over which forms count as invidious.! '

A subs_tan.tia]. copstituency even denies that gender separat'ism involves
g.ender dlscrumr?anon. In 1982, three Justices of the Supreme Courrt in-
snst‘ed thatr Mississippi University’s exclusion of male students from one
of irs nursing schools was “simply not a [case of] sex discrimination,”
and advocates of all-male clubs have frequently made analogous claim,s
To Fhese defenders of separatism, the preeminent issue is not equal prO:
tection but association, and the values of individual freedom and cultural
diversity that underlie ir. So too, although many feminists view equality
as the central question, they differ sharply on whether single-sex institu-
tions promaote or subvert it.?

In.part, the dispute rests on competing Utopian premises. As the con-
cluding chapter suggests, there is no consensus within sociery in general
or the feminist community in particular over the role that gender differ-
ences and gender segregation should play in an ideal world. Under one
vision of an egalitarian social order, sex becomes like eye co}é)r, a biclog-
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-cal characteristic that does not significantly shape public Ogjﬁ‘ﬁjrtﬁllilticé‘,::“ 3
personal aspirations, or associarional networks. Other theorists, more
ambivalent about the importance of gender identity in the ideal soaery,
might preserve institutions that are sexually separare but truly equal.?

Even those sharing a similar Utopian vision often differ on the role of
gender—based affiliations in bringing us closer 1o that ideal. A threshold
disagreement centers on what priority to artach to the entire issue. Those
most affected by single-sex clubs and schools are generally not those who
are most economically or socially disadvantaged. Only a small percentage
of American educational institutions are segregated by sex, and the num-
ber of all-male clubs and schools has been gradually declining. Why then
should separatism become a central legal concern? Moreover, some fem-
inists question women’s insistence on getting in, as opposed 10 doing in,
sex-segregated clubs. From their perspective, an association that bans
women is not an associarion that women should want to join, particularly
i it means endorsing principles that could undermine all-female
affiliations.?

Other observers have questioned women’s focus on an issue that risks
trivializing their antidiscrimination campaign. Hf, for instance, promingnt
business leaders and government officials view organizations like the Bo-
hemian Club as an opportunity to “dress like a woman and make wee
wee on trees,” they should be left in peace. Or if substantial numbers of
students want to attend all-female schools, feminists should not be on the
front lines fighting to deny them that choice.®

For many women, however, the issues surrounding gender-segregated
secular instirutions are not so readily dismissed. As a practical matter,
single-sex clubs constitute a substantial presence on the social landscape.
Membership in the Elks, Moose, Lions, and Eagles totals well over five
million, and smaller, more elite institutions provide forums for significant
political and commercial interchanges. As a symbolic marter, the exclusion
of women, like that of racial or religious minorities, carries a stigma that
affects individuals® social status and self-perception. And as a theoretical
matter, separatism poses questions that have shaped ferinist legal strug-
gles for the last cenrury: questions about public and private, sameness
and difference, formal versus substantive equality. In what contexts should
the sexes’ distinctive social experiences find expression? Under what cie-
cumstances is special trearment for women’s affiliations necessary fo se-
cure equal treatment for women? How much public structuring of
personal choices are we prepared to tolerare?®

These questions call for a richer understanding of the dual role of sex-
segregated institutions in American culture. They have provided channels
for expressing individual autonomy and fostering collective goals; they
have also been vehicles for denying individual opportunity and perperu-
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aring collective disadvantage. Their presence has served both to empower
women and to exclude them from circles in which power is exercised
Such inﬁstimtions have affirmed women's traditonal values of care an(i
connection, while reinforcing social hierarchies that work on opposite
principles.

Thi.s complex legacy points up limitations in conventional constitutional
dpcmne, _which seeks neurral principles, abstract categories, and sharp
dichatomies. Judicial grapplings with gender-segregated clubs and schools
over the last quarter-century reveal the inadequacy of efforts to differen-
tiate public from privare discrimination, or 1o distinguish associations that
foster invidious stereotypes from those that promote a healthy pluralism.
A more satisfactory framework must acknowledge the blurred characrer
of our categories and the double-edged implications of our choices. Private
institutions have public consequences, and legitmizing separartism in one
serting often entrenches it in others. As with other issues, public-private
dic}}otomies provide inadequare foundations for legal analysis.

If our approach toward separatism 15 to become more convincing, it
must first become consciously conrexrual. it must begin not with abstr’act
contested assumptions abour the value of gender segregation in an ideal
wgrld, but rather with a clearer understanding of its mixed functions in
this one. We may not be sure abour the role gender ought to play in the
good society, bur we can share a sense of the role gender oughr— not to
play. Here again, legal analysis must focus less on sex-based differences
ar'ad. more on sex-based disadvantages. From this perspective, we must
distinguish between separartist institutions that on balance challenge or
perpetuate such disadvantages. Any adequate analysis must become more
attentive in theory to what is evident in fact. Associations of disempow-
ered groups carry different social meanings than do associations of em-
power'ed groups, and associations of the disempowered vary in their
capacity 10 alter that srarus. Under some circumstances, this approach
will require preferendal treatment for all-women’s institutions. Only by
seeking a frame of reference that focuses more concretely on the relarion
between gender separatism and gender disadvantages can we begin to
deal adequately with associational 1ssues.

Private Clubs and Public Values
Historical Perspectives

Accprding to conventional wisdom, the United States has always been a
nation of joiners. In no other country, Tocqueville asserted, “has the
principle of associarion been more successfully used or applied to a greater
multitude of objects.” Later accounts suggest that society’s increasing
secularization, urbanization, and geographic mobility have heightened the
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desire for organized affiliations. With the erosion of kinship, community,
and religious ties, other social networks are generally thought to have
grown more prominent.’

What sketchy empirical research is available suggests that these ac-
counts require certain qualifications. Correlations between urbanizarion,
secularization, and association are by no means clear. Nor is it apparent
how distinctive Americans are in their desire for affiliation. Most adulrs
do not report active participation in nonreligious associations. These
gualifications should not, however, obscure the importance of such or-
ganizations to large segments of the population or to the culture in general.
For the last two centuries, a broad array of civic, social, political, and
professional groups has provided opportunities for personal growth and
public influence. Associatons ranging from the Guild of Former Pipe
Organ Plumbers to societies for Females who Have Deviated from the
Paths of Virtue have organized around common concerns. Larger, more
diverse groups have variously served to disperse power or to consolidate
privilege; to conserve traditional values or to promote social change; to
safeguard minority rights or o obstruct minority influence.?

Much of that work has proceeded through all-male or all-female atfil-
jations. Although there are no reliable figures on the number of such
organizations, historical research leaves lirtle doubt abour the sex-segre-
gated landscape of American associations. Throughour the eighteenth and
ninereenth centuries, men generally dominated the public sphere, while
women occupied the domestic sphere, and their organizational athliations
reflected similar patterns. Early all-male associations served as forums far
political debare, professional interchange, and social advancement; female
groups tended to center on family, charitable, and religious activities.
Most of the nation’s influential political and legal theorists of this period
apparently shared Thomas Jefferson’s conviction that, in order to prevent
“depravity of morals and ambiguity of issues, women should not mix
promiscuously in gatherings of men.” Organizations that permitted fe-
males to be present did not necessarily invite their active participation.
Women could be seen bur not heard in many early abolitionust and
religions societies; in some instances, they were not even to be seen. In
one of the most celebrated examples, female participants in the 1840
London Anti-Slavery Conference found themselves seated in the balcony,
cordoned off by currains from the formal floor proceedings.”

Such experiences fostered feminist sentiments. By the mid-nineteenth
century the boundaries of the sexes’ separate spheres came under greater
challenge. As more women sought political, educational, and employment
opportunities, their desire for formal organizations increased. Some of
these organizations were committed to altering gender roles, bur an even
larger array formed to assert traditional female values in a broader polit-
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ical setung. Maternal, cultural, temperance, and social-reform associar;
provided channels for personal interchange and public influence. B lt;;:S
the General Federation of Women’s Clubs claimed over o millior
members. ! n
’ Typically these groups formed along class and race as well as e d
lines. Barred from joining white women’s organizations, black \son o
forrpcd their own local groups and their own narional "federation T(UE“
Ngttopal Association of Colored Women). Although the organization t ;
minority and nonminority women filled many of the same needs ) 0d
sought many of the same objectives, their agendas were not idem::[;i
B}aclf \yomgn’s groups were much more concerned with issues of raci l
dlsc_:nmlnanon and somewhar less interested in issues of gender discri i
nation than were their white counterparts. A relatively larger numbelrmol;
MINority organizations appear to have been successful at bridging cla
barriers and focusing on issues of greatest importance 1o poor worien 1513
A]rhough many all-female organizations never explicitly confronted t'h
question of ‘male membership, those that faced the issue were eneralle’
opposed. With some prominent exceptions, such as the Nationa% Associ}-
aton of Women’s Suffrage, most groups proceeded on the assumprio
thfit female members could best gain self-confidence and organizat[i)onanl
skilis apart from the overpowering or “constraining presence of theijr
more experienced brothers.” In a few celebrated instances, these sroups
;]m;ted. meg to participate in club functions on the same :terms \%omSn
tha{3 ;lfgé)g:dir:gsl.?fle gatherings: guests could adorn but not parricipate in
The growing popularity of women’s associations mer resistance from
Varous guarrers. Many commentators worried thar women’s organiza-
tional commitments, rogether with their increased access to educational
32? ergp[oglment oppprtuniries, would lure participants from their ap-
homes . uned ond) hidhen g e cions would b
for everything from the rise in fernini Lation 16 the decline of b
for = pés.u g € IS¢ In feminist agiration to the decline of home-
Such attribgtions were not wholly withour substance, although the
cgusal connections were more complicated than critics genérally assumed
Like their educational counterparts, early all-female associations served.
b‘oth to challenge and to conserve traditional roles. By providing highly
circumscribed channels for women’s energies, some organizatiogns ﬁn-’
have deflected demands for more significant public involvement Té)é
often, women settled for the semblance rather than the substan.ce of
power. Moreo_\.'f:r, club membership policies often reinforced class, race
f_’thmc, and religious prejudices thar worked against coalitions on wc;men’;
1ssues. Yet participation in collective activities also helped tay che foun-
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dations for a broader feminist consciousness. The confidence and com-
petence that some members gained in organizational settings encouraged
involvement in other public pursuits. Even the most traditional female
associations ofren invited feminist speakers, debated feminist issues, or
inadvertently became enlisted in feminist causes. For example, social-
purity societies that began with the mission of rescuing women from sin
sometimes found themselves denouncing the male sexual and employment
practices that rendered sin a necessary vocation. The barriers that wom-
en’s organizations experienced in pursuit of traditional women’s interests
often helped persuade members to define such interests more broadly. To
preserve the sanctity of the home, organizations such as the Women’s
Christian Temperance Union came to support measures that ultimately
expanded women’s influence outside .}

The dual role of single-sex institutions in challenging and in conserving
traditional gender patterns persisted throughour the twentieth century.
Particularly for full-ime homemakers, such clubs often provided the most
accessible channel for personal growth and public influence. And, like
their nineteenth-century predecessors, some traditionalist organizanons
evolved in the 1960s and 1970s into forums for more acrive ferninism.
But, unlike all-male clubs, few all-female associations provided imporrant
career advantages. Organizations that formed in response to men’s athl-
iations, such as the Jaycettes, Rotary-Anns, ladies’ auxiliaries, or women's
professional associations, failed to artain sinular social status, and most
of the prominent women’s organizartions, such as NOW and the League
of Women Voters, admitted men.

Legal Challenges

Given this historical backdrop, it is not surprising that almost all Jegal
challenges to gender-segregated clubs have been directed at all-male n-
stitutions. Such challenges have met with onjy partial success. Judicial
and legislative decisionmaking has sought to establish a firm boundary
between public and private associarions, and sex-discrimination plaintifts
have managed only to chip away at the margins, not to challenge under-
lying premises.

Traditionally, the state-action requirement of the Fourteenth Amend-
ment has insulared private clubs from constitutional scrutiny. Over the
last century the Supreme Court has declined to extend equal protection
requirements to a segregated association absent a showing either: that 1t
performs a “public function” by offering goods or services historically
provided by governments; or that the government is significantly invelved
with the association through regulation or enforcement of discriminatory
practices. Conferral of a liquor license or state charter has not been
thought a sufficient entanglement to meet the state-action requirement.
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And although the availability of tax deducrions and exemptions has been
an adequate nexus of government involvement in cases involving race, it
has praved inadequate in cases involving gender. This double standard’ is
also reflected in Internal Revenue Code provisions and Supreme Court
precedents that have made race—but not sex—discrimination a basis for
denying tax deductions and exemptions to organizations.!

A comparable distinction is evident in many public-accommodations
statutes. Acting under the commerce power, Congress drafted Title 1f of
the 1964 Civil Rights Act ro ban discrimination in public accommodations
on the grounds of race, religion, or national origin, but not sex. Political
leaders willing “to end the White Cafe [were] not prepared to close down
the Men’s Grill.” State legislatures have been somewhar more receptive,
During the two decades following the Civil Rights Act, about half the
states passed public-accommodations laws that included prohibitions on
gender discrimination. Yet these statutes, by express provision or judicial
interpretation, have generally extended only to “public” institutions. Their
effect on sex-segregated clubs initially was quite limited. In the 1280s
however, lobbying and litigation efforts began to expand conventionai
understandings of the rerm “public.”!¢

Those efforts have received caurious approval from the Supreme Court
although the scope of its holdings has remained unclear. First in Roberr_;
v. United States Jaycees (1984), and then in Rotary International v. Rotary
Chutb of Duarte (1987) and New York State Clitb Association v. City ojf
New York (1988), the Court held thar state or local antidiscrimination
!aw; could ban gender restrictions in club membership policies wirthout
infringing First Amendment rights of association. In so holding, the Court
pored thar associational interests have received constitutional prorecrion
in two contexts. One line of decisions has shielded certain intimate human
relationships against stare intrusion in order o preserve fundamental
personal liberties. A second line of precedents has recognized rights to
associate in order to engage in other constitutionally protected acrivities—
speech, assembly, and religious expression. In analyzing the first interest
the Court concluded that neither Jaycee nor Rotary clubs could claim Ihé
kind of intimate attachments that warranted constitunonal protection.
Factors influencing that determinarion inciuded the substantial size of
some club chapters, the inclusiveness of admission processes apart from
gender, and the participation of nonmembers and female associate mem-
bers in many organizational functions. Although a “not insubstantial”
part of club activities invalved protected expression, admitring women s
full _members would not, in the majority’s view, require altering or aban-
doning that expression.'”

The Court reached a similar conclusion in the New York State Club
case. At issue was a facial challenge 1o an antdiscriminatdion law appli-
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cable to nonreligious associations that had over four hundred members,
provided regular meal service, and regularly received payment directly or
indirectly from nonmembers “for the furtherance of trade or business.”
Since the legislation had not yer been enforced, the Court was unwilling
to assume that the admission of women would impair associational or
advocacy interests. However, the Justices left open the possibility that
individual clubs subsequently could show such impairment under princi-
ples set forth in Rotary and Jaycees.!®

If hard cases make bad law, easy cases sometimes do no berrer, and the
private-clubs decisions are good examples. The organizational practices
at issue in Jaycees and Rotary were not typical of most sex-segregated
clubs, and the Court’s opinions were careful to limic their holdings to
those practices. The New York Club decision also offered no guidance on
the application of consttutional principles 1o large burt selective clubs.
What is disturbing abouc this sequence of cases 1s not the results but the
rationales, and the Court’s continued adherence to a public-privare frame-
work that does not adequately capture the competing values at issue.

A threshold difficulty lies with the distinction berween intimate and
nonintimare associations. Under the analysis endorsed in [aycees, Rotary
International, and various lower court decisions, the ultimate question 15
whether an organizarion seems more an extension of home or market.
That leaves many groups occupying an awkward middie ground, and
neither of the principal criteria the Supreme Court identified, size and
selectivity, yields satisfacrory distincrions.?”

For example, what level of protection should apply to the organizations
chat are large bur more exclusive than the Minnesota Jaycees, which
reportedly had rejected no male applicant in recent memory? Many selec-
tive groups have substantial memberships; some 2,000 individuals belong
to the Bohemian Club, and restrictive luncheon and country clubs fre-
quently nzmber in the hundreds. It is not self-evident that gender prejudice
is more deserving of protection in such elitist organizatians than in their
more democratic counterparts. So too, the relation between size and
intimacy is more complicated than conventional doctrines have acknowl-
edged. Some exclusive organizations, although not intimate in scale, can
provide forums for developing intimate relationships.

Moreover, missing from the major associational privacy cases is any
acknowledgment of the values that separatism might serve, whatever an
association’s size or exclusivity. The dynamics of mixed and single-sex
organizations differ, and separatism in some contexts may present Oppor-
tunities for self-expression and collective exploration that would be in-
hibited by gender integration. Many feminist associations have proceeded
on that assumption. Indeed, much of the literature on single-sex affilia-
tions suggests that subordinate groups can be empowered by the exclusion
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of dominant groups. The ability to choose associates or 1o determine who
should share private informarion and social activities is an aspect of
personal liberty warranting at least some constitutional recognirion in-
dependent of size and selectivity. By granting individuals the right 1o
structure their social relationships without stare intrusion, the law can
create spheres of solidarity that promote both private and public values,
Such z}ssocian’ons preserve opportunities for self-expression and mutual
commitment, as well as constraints on governmental power.20

Equally disquieting has been the courts’ treatment of expressive inter-
ests. In the Jaycees litigation, for example, the organtzarion’s counsel
asserted that women would have different attitudes abour various issues
on which the group had raken a public position, particularly its campaign
supporting President Reagan’s economic policies. Without referring 1o
that example, the majority dismissed such claims as resting on “sexual
stereotyping” and “unsupported generalizations abour the relative inter-
ests and perspectives of men and women.” The problem with that analysis
was not simply its willingness to overlook a wealth of gender-gap studies
supperting the Jaycees’ argument. A more fundamental difficulty was the
implication that exclusion from an all-male institution could be permis-
sible if the club had supported its generalizations and produced evidence
suggesting that female members might challenge its prevailing values. If
the price of women’s admission is a promise of assimilation, that alter-
native is deeply problematic.?!

The claims about “women’s point of view” at issue in cases like Jaycees
are analogous to arguments that have divided American feminism for
decades. Suffragists in the nineteenth and early twentieth centuries alrer-
nated between asserting that women were fundamentally the same as men
and therefore entitled to the same rights of cinzenship, and contending
that women were fundamentally different and that their distinctive per-
_spectives warranted equal representation. Comparable disputes resurfaced
in the 1970s and 1980s fuecled in part by research of feminist theorists
such as Carol Gilligan and Nancy Chodorow, discussed in rthe chapter
that follows. The implications of much of this work run counter to the
position thar civil liberties and women’s rights organizations generally
took as amici curiae in faycees. Claims abour gender-linked attributes and
artitudes that arise from males’ and females® different social experience
are not casily reconciled with the rhetoric of many amici briefs, which
rejected all “stereotypical assumptions” that “women as a group wili
express differing . . . views merely because of their sex.”22

Yet the case for full female participation in all-male associations like
the Jaycees or Rortary need not depend on denying either sex-linked
differences or the value of single-sex associations. Instead, it entails a
more contextual assessment of the significance of those differences and
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values. If men and women as groups tend to differ in their approach 1o
certain moral or political issues, it does not necessarily follow that the
particular men and women likely to join a given organization would ditfer.
Nor does it follow that the organization should be entitled to use gender
as a crude proxy for personal ideology. In a wide variery of other contexts,
courts have declined to permit the use of sex-linked generalizations, how-
ever accurate, because the social costs are too high. The same result should
hold for instirutions where gender segregation has perpetuated gender
disadvanrages. Organizations could of course consider ideology in select-
ing their membership; they simply could not rely on sex-based general-
izations to justify categorical exclusions. Given the availability of more
accurate screening devices, sexual integration need not impair an associ-
ation’s expressive activities. Rather, it might enrich assessment of issues
on which the sexes have a common interest.?*

A framework more atrentive to gender disadvanrages than gender dif-
ference would focus more directly on the social costs that flow from
single-sex affiliations. These costs are more extensive than conventional
public-privare distinctions and state-action doctring have acknowledged.
Although the Jaycees, Rotary, and New York Clubs holdings were an
advance over earlier decisions, their reach remained quire limited. They
permitted states to bar gender discrimination by certain organizations,
bur fell short of creating a constirutional remedy for such discrimination
or of clarifying the organizations subject to regulation. These limitanons
in the Court’s approach reflect more fundamental limitations in its public-
private dichotomy. Such an approach obscures how women’s exclusion
from spheres conventionally classified as private contributes o their ex-
clusion from spheres uniformly understood as public.

The perpetuation of all-male associations has worked to women'’s dis-
advantage on several levels. The most direct harms involve lost opportu-
nities for social status, informal interchanges, and personal conracrs.
Although defenders of men’s clubs have often presented them as refuges
from commercial activity, the research available undercurs that characrer-
ization. Surveys of male executives as well as reports from business and
professional women consistently emphasize the significance of men’s as-
sociations. Such clubs have provided forums for exchanging information
and developing relationships that generate business or career oppormuni-
ties. In a society where men reportedly obtain almost one-third of their
jobs through personal contacts, and probably a higher percentage of
prestigious positions, the commercial role of social affiliations should not
be undervalued. Nor should their polirical significance be overlooked.
Elite all-male associations have often been the site for private discussions
that later emerged as public policy.**

Women’s exclusion from “private” associations also works in less direct
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ways to perperuate their subordinate public status. When employers
schedule business functions at discriminarory clubs, many female employ-
ees face an uncongenial choice: attendance will compromise personal
principles, while boycotts will risk compromising collegial relationships.
Moreover, as the Supreme Court has long recognized in the contexr of
racial discrimination, the denial of equal access inevirably constitutes 3
“deprivation of personal dignity.” Sex discrimination carries similar sym-
bolic freight. The nineteenth-century practice of organizational bundling
of cordoning off women from the centers of activity, has had numerou;
twentieth-century analogues. Relegating females to separate dining rooms
separate entrances, Or separate organizations is an affront to their integrin’r
and sense of self-worth. That affront is no less substantial because wome;\
“choose to put that construction on it.” Rather, these symbols of in-
feriority, once perceived and internalized as such, can become self-
perpetuating.®

In responding to such arguments, defenders of all-male institutions
trequently maintain that women do not experience separatism as degrad-
ing bur enjoy having their own clubs or dining facilities. These rejoinders,
which resemble the explanations often given for excluding racial or reli-
gious minorities, obscure a fundamental distinction. Separatism imposed
by empowered groups has a different symbolic and practical significance
than separatism chosen by subordinate groups. Given this nation’s historic
traditions and cultural understandings, the exclusion of males from wom-
en’s liberation groups or garden clubs no more conveys inferiority than
does the exclusion of whites from black associations or Protestants from
Jewish social organizations. Nor does such exclusivity perpetuate political,
social, or economic disadvantages.2®

By contrast, the forms of instirutional separatism chosen by dominant
groups tend to reinforce their privileged position and the stereotypes
underlying it. The explanations thar private-club members commonly
advance for excluding women leave little doubt abour the lingering
strength of such stereotypes. It is variously claimed that a female presence
would alter associational demeanor and decor, that women “wouldn’t fir
in,” or that men would feel embarrassed using crude language, telling off-
color jokes, or encountering “last night’s date at lunch.” According 1o
one club manager, “if a man has a business deal ro discuss, he doesn’t
want to sit next to a woman fussing about how much mayonnaise is on
her chicken salad.” To like-minded members of other clubs, sexual inte-
gration threatens to transform their organization’s atmosphere into that
of a “henhouse ... [with] all that cackling” or of “Macy’s basement at
a post-Christmas sales.” And as a fall-back position, some separatists
invoke the perennial excuse: Washingon Metropolitan Club officials have
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regretfully reported that, “much [as] we love the girls, we just don’t have

the lavatory facilities 1o take care of them.”?’

The rationale for male separatism thus appears less compelling in prac-
tice than in principle. The concerns that club members rypically advance
mesh poorly with the apocalyptic rhetoric that their legal advocates gen-
erally employ. It is difficult to perceive the alteration of club decor as a
“chilling spectacle” or a prelude to totalitarian oversight. Moreover, when
sexist stereotypes dictate associational policy, they tend to become self-
reinforcing. No women are present to counteract the assumption that
males’ luncheon conversation centers on mergers, while females’ fixares
on mayonnaise. Men who are uncomfortable associating with women in
such social settings are unlikely to become less so if discomfort remains
a justification for exclusivity.

Such discomfort is not readily confined. Those who have trouble treat-
ing women as equals at clubhouse lunches will not escape such difficultes
in corporare suites or smoke-filled rooms. A substantial array of social
science research indicates that individuals who seem “dissimilar™ are ofien
disliked and avoided in wark-related contexts. As Jong as women do not
“fr” in the private worlds where friendships form and power congregartes,
they will never fully “fic” in the public secrors with which the srate is
justifiably concerned.??

The boundary between public and private is fluid in sull another sense
that traditional state-action doctrine declines to acknowledge. Most “pri-
vate” clubs depend heavily on public supporr, largely in the form of stare
and federal tax subsidies. Clubs gain rax exemptions by claiming ro be
private organizations in which “substantially all” activities are for plea-
sure, recreation, and other nonprofit purposes, while members (or their
emplovers) deducr dues and fees as “ordinary and necessary business
expenses.” This privileged status points up the difficulties of seeking ro
label organizations as either commercial or noncemmercial, public or
private. Such rigid distinctions are further compromised by other forms
of governmental support that state-action doctrine has discounted, such
as federal grants, state liquor licenses, or municipal services.™

Alternative Frameworks

An alternative approach for sex-segregated associations must begin wirh
a greater sensitiviry to context, to the varying cultural consequences of
particular institutional structures. If we distinguish between organizations
that can reinforce and those that can challenge gender disadvantages,
men’s and women’s groups will frequently stand on different footings.
The point is not that values of choice and intimacy have less social
importance for men than women, but rather thar the social costs are
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different. In a male-dominared society, the price of male cohesiveness is
subsrantial. At this juncture, we cannot maximize both intimacy for men
and equality for women. Nor can we underestimare the hard choices thar
our regulatory policies will entail. What we can do is make our choices
with greater sensitivity to the full range of values underlying them. Quy
analysis can depend not only on the benefits available in single-sex asso-
ciations but also on the likelihood that experiences of comparable value
are available in mixed environments with fewer social costs.

Such an alternative approach requires a reconceptualization of public
and private. In this context, a familiar feminist maxim holds particutar
force; the personal is the political and warrants legal recognition as such.
That recognition of course only begins analysis. The difficult task lies in
drawing distinctions that adequately reflect the dual role of sex-segregated
institutions in enhancing and in confining human relationships. We need
not only a better set of rules, but also a berter understanding of their
capacity to express our social aspirations.

To this end, our statutory and constirutional analysis should focus nor
simply on an organization’s intimare or expressive characrer, but alse on
the totality of its public subsidies and public consequences. Rather than
tooking to any single nexus of state involvement, courrs and legislatures
should consider the cumulative significance of the organization’s govern-
mental and commercial entanglements. Public grants, licenses, and tax
benefits can serve as legitimare bases for regulation. For example, any
association that receives a substantial percentage of its revenues through
tax exemptions and business deductions could be considered “public” and
hence subject to prohibitions against gender discrimination. Alternatively,
the srate could withdraw favorable tax trearment or liquor licenses from
sex-segregated organizations. Employers who subsidize membership fees
and business functions at such clubs could be denied governmental con-
tracts or be held liable for discrimination under existing starutory prohi-
bitions. Since employers provide an estimated one and a half billion doflars
in annual support to private clubs and 40 to 50 percent of the revenues
of certain selective men’s associations, the cumularive effect of these strai-
egies would be significant. Recent municipal ordinances that follow some
of these approaches have already had major effects on club policies.™

Focusing on governmental support and commercial entanglements
would avoid some of the idiosyncrasies of conventional balancing ap-
proaches. Associational liberty and equal opportunity are not commen-
surable values that can be calibrated and offset in a neutral, principled
fashion. Without a more focused framework, we are left with the kind of
inconsistent decisionmaking that has viewed the Bohemian and Kiwanis
clubs as private, and the Jaycees and Princeron eating clubs as public.
Moreover, an approach that ties public sanctions to public entanglements
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accommodates competing concerns; clubs willing to forego tax advan-
tages, employer contributions, or state licenses could retain their separatist
status. This straregy would leave scope for associational choices but would
not purport to be neutral as to their content. Since women’s organizations
on the whole tend to be less commercially oriented and thus less dependent
on employer support or business expense deductions than men’s organi-
zations, such strategies would target those groups with the greatest social
costs.??

Thar is not to underestimate the price of such a regulatory approach.
Subjecting associational policies to state oversight increases the risk of
harassing litigation and narrows the range of private choice. In some
contexts, penalizing separatism by dominant groups may undermine its
legitimacy for subordinate groups. We have, however, managed to pro-
hibit racial discrimination by private clubs and schools and sex discrimi-
nation by private employers without the disabling social consequences
that critics have ofren envisioned. Private organizations that serve public
functions do not provide the only opportunities for male bonding in this
soclety.

Of caurse, the more categorical any regulatory strategy, the more over-
and underinclusive it will prove. Of particular concern are all-female
organizations that might be inhibited by the withdrawal of preferenrial
tax treatment. Yer a law that explicitly differentiates berween men’s and
wormen’s associations, while theorerically defensible, may prove polirically
unpalarable. The problem is not, as advocates of all-male clubs have
frequently argued, that such distinctions would be unprincipled. An ap-
proach that disadvantaged men’s organizations but not women’s would
be asymmetrical with respect to sex but nor with respect to social influ-
ence. And from the point of view of reducing gender inequality, it is
influence that matrers.

From a more prudential perspective, however, ir is risky to argue for a
policy that expressly grants rights to women’s but not men’s affiliarions.
In some contexts, such as single-sex colleges or athletics, it makes sensc
to assume those risks. As the following discussion suggests, the small and
declining number of all-male educational institutions, together with the
remedial justifications for all-female learning environments, offers a de-
fensible case for preferential treatment. So too, some sports warranr spe-
cial solicirude for all women’s bur nor all men’s reams. For most forms
of association, however, it is better to rely on strategies that differentiate
men’s and women’s affiliations in practice racher than in principle. That
is in parr the justification for an approach that focuses on commercial
entanglements and public subsidies.

Even if such a strategy encouraged more women’s groups to adopt
formal paositions of gender neutrality, many would find that their com-

[ R
oo
d



EME

ppsition did nor acrually change. Nor is it apparent that change s unde
sirable. As women become more fully integrated into male organizarion _
the need for some all-female associations may diminish. To the EX{enS)
that groups like the Jaycettes or local women’s networks have func:rionedt
i§ss as cqmmum'ries by consent than communities by imitation or excly.
sion, their passing is an acceptable by-product of a more egalitarian
society. Their demise would also have compensating benefits. Male in-
volvement in female-dominated organizations can erode gender stereo-
types and enlarge understandings of waomen’s concerns. At the very Jease
an increase in sex-neutral admission policies would help undercur one o%
the most convenient current rationalizations for male separatism: thar
women are happy with their own institutions.

A more basic problem lies in the inevirable underinclusiveness of any
!egal assault on sex-segregated associations. The law is too blunt an
instrument to reach the most influential separatist nerworks. Golfin
groups and luncheon cliques that form along gender lines may play f
more 'subsrantial role in limiting women’s opportunities than any of the
organized en_tities susceptible 1o legat intervention. Moreover, even in
f_orma} organizations, access does not insure admission. Nor does admis-
sion guarantee acceptance. Getting women into the right clubs is far easier
than getting them to the righr rables. But access is a necessary first ste
Although we cannor eliminate social segregation by legal fiar, we can E[
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Education

Smg!e.-sex education presents comparable issues and comparable com-
plexities. Women’s schools, like women’s organizations, evolved against
a backdrop of separatism thar they helped both to challenge and ro
perpetuate. The hisrory of female education reflects the same ambivalence
about gender differences thart has divided the women’s movement through-
out the nineteenth and rwentieth centuries.

Historical Perspectives

Allthough equal education was one of the earliest feminist demands, it
enjoyed litrle public supporr during most of this nation’s early histc:ry.
Arguments for joint or equivalent instruction of the sexes, such as those
advanced by British feminists Mary Astell and Mary Wollstonecraft in
Fhe late seventeenth and cighteenth centuries, had relatively little influence
in the United States until afrer the Civil War. Througho;n the Colonial
and post-Revolution periods, female educarion was rudimentary. It rarely
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progressed beyond instruction at home or in primary schools, generally
in intermittent periods when boys were absent. Proposals for more sys-
rematic education often provoked extended tributes to “Mother’s knee,”
which, as a site of female learning, allegedly rivaled rhe most distinguished
universities in America and Europe. As John Trumbull suggested at the
end of the eighteenth cenmury:

Why should girls be learn’d and wise?
Books only serve to spoil their eyes.

The studious eye burt faintly twinkles
And reading paves the way to wrinkles.3*

In the late eighteenth and early ninereenth centuries, a small number of
private women’s schools began offering more advanced courses in aca-
demic disciplines and feminine accomplishment, and support grew for
public elementary education of both sexes. By the latter part of the
ninereenth century, amost all public primary schools were coeducarional
and a rising number of all-female secondary schools were offering a
standard academic curriculum. Access to these institutions was highly
restricted by class and race. Until the passage of compulsory-school-
artendance laws and prohibirions on child labor in the late nineteenth
and early twentieth centuries, education remained a luxury many poar
families could nort afford. Racial and ethnic prejudice, coupled with dis-
parities in school finance systems, creared barriers for minority and lower-
class students at all educational levels.®

Nonetheless, the growing availability of elementary and secondary in-
struction in the mid-nineteenth century represented a significant advance.
The increased demand for teachers, and the willingness of female em-
ployees to accept salary levels well below those of men, heightened the
need for college-educated women. School administrations that had once
excluded female applicants began to conclude that their “gentle,” “un-
aspiring,” and “compliant” natures, as well as heightened moral sensibil-
ities, rendered them particularly suitable for working with children. The
growing women’s rights movement, the availability of berter secondary
institutions, and the declining enrollments of male students during the
Civil War and Reconstruction era also helped expand opportunities for
female college applicants. In 1837, some two hundred years after the
founding of the first American college, Oberlin admitted the first women
undergraduates, and Mount Holyoke Seminary began what eventually
became an all-female baccalaureate program. Three decades later, ap-
proximarely 3,000 female students were enrolled in four-year institutions.
Slightly over two-thirds were in the nation’s thirry-odd women’s colleges,
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and the remainder were dispersed across forty private coeducational col-
leges and eight state universizies, 3

Progress for minorities was far slower. In 1862, Oberlin granted the
first college degree to a black woman in the United Srates; a quarrer-
century later, blacks numbered only about 30 of the nation’s 250 female
graduates. De facto and de jure segregation, coupled with financial con.
straints, severely limited the numbers of minority students and confined
most to predominately minority institutions. However, expanded oppor-
tunities for whire women laid foundations for an eventual increase in
options for women of color.37

This expansion in female education was not without resistance. Many
constituencies doubted thar women had the physical or mental capacity
for serious study. Opponents compiled an array of “scientific” data:
women'’s brains were too light, their foreheads too small, their powers of
reasoning too inadequare for rigorous academic programs. Female stu-
dents who ignored such limitarions did so at their peril. Highly influential
works by Dr. Edward Clarke and his disciples warned that women who
diverted their scarce biological reserves to cognitive rather than repro-
ductive organs risked “life-long suffering,” perhaps permanent szerility.
Equal education for women could only result in defeminizing, deforming,
and eventually depleting America’s superior breeding stock. Even those
who escaped physical risk would remain psychologically vulnerable.
“Bookishness” was a “bad sign” in female adolescents; a rigorous aca-
demic program might tempr them from the “duties of ftheir] station,”3#

On closer examination, most of the empirical foundarions for such
claims looked rather tenuous. Dr. Clarke’s work was based on six dubious
cases, and more systematic research about women’s physical and academic
performance in higher education suggested thar their alleged infirmiries
were more a product of “corsets and canr [than] calculus or Kant.”
Statistical surveys did, however, indicate that college-educared women
were less likely to marry and had lower reproductive rates. Although a
few observers consoled themselves by noting that such celibacy was oc-
curting among the selfish, career-oriented women least likely to make
good mothers, not all members of the educated classes contemplated their
decline with equanimiry. Concerns about the relation beween education
and domesticity continued to color public debates, not only abour equal
opportunities for collegiate instruction, but also about the content and
context of women’s entire academic experience.?

The exrent 1o which education should reflect or challenge tradirional
roles provoked controversy throughout the nineteenth and early rwentieth
centuries. To some advocates of expanded female instruction, such as
Catherine Beecher and Emma Willard, the primary objective should be
“the prepararion of woman for her distinctive profession as housekeeper,
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mother, nurse, and chief educaror of infancy and childhood.” Critics of
the more rigorous nineteenth-century academies lamented the attention
to algebra and astronomy among students whose primary mission was to
“sew, darn, wash, [and] starch.”40

In responding to such claims, defenders of intellectual rigor often took
an ambiguous or ambivalent course. Some emphasized that the point of
instructing women in traditional disciplines was both to “enlarge their
spheres of thought” and to render them “more interesting companions to
men.” Chemistry might be significant in it own right, but its principles
were also applicable in the kitchen. Early leaders of the Seven Sisters
schools vacillated berween denials that domesticity was women’s “sole
destiny” and reassurances that higher education would not divert her
from traditional “womanly ways to serve,” or make her “any the jess
woman.” The tension was particularly apparent in Southern and church-
affiliated institutions, which were sometimes chartered with the explicit
intent of preparing women for conventional female roles.s!

This ambivalence about educational objectives affected curricular de-
bates throughour the nineteenth and early twentieth centuries. Even some
of the more progressive coeducational colleges, including Oberlin, initially
established a separate “ladies’ course” or placed other restrictions on
female students’ opportunities. Although these constraints rended 1o lapse
once the “ladies” had proven their ability ro handle standard academic
fare, many institutions continued to offer majors in subjects such as home

_economics, which were designed to bridge the gap between women’s

traditional roles and the university’s traditional disciplines. As a resuls,
the academic as well as extracurricular programs at coeducartional schools
frequently reflected patrerns of de facto sexual segregation. Particularly
in the more elite colleges, however, the trend was toward increasingly
androgynous curricula. Even the revived cult of domesticity in the 1950s
failed to reverse that progression. Despite repeated calls for a feminized
program of study, with greater emphasis on haute cuisine and less on
modern philesophy, few four-year colleges altered their traditional
approach.#?

This disdain for “female-oriented” courses came at a cost. One result
was to obscure or devalue women’s experience. In their attempt to estab-
lish academic credibiliry, leading women’s schools tended to imitate rather
than innovate. A prevailing assumption, as Bryn Mawr President M. Carey
Thomas expressed it, was that a “men’s curriculum” was essential for
women if they were to “hold their own” in professional life afrer leaving
the university. In Thomas’ view, the role of women’s colleges was to
encourage such professional aspirations, a view reflected in her celebrared
claim, “our failures only marry.” Although a few institutions such as
Sarah Lawrence and Benningron attempted to gear their programs to
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wqmen’s interests, most curricula appeared intent on providing an ed
cation “ar least as bad as thar given men.”% o
. With certain brief exceptions, such as Vassar’s flirration with “Euth
ics” (dominated by unreflective courses on marriage and motherho Cdn-
the_elite women's colleges evidenced almost no interest in women'’s stu?i' !
unn! the 1970s. The focus was on encouraging individual achievem o
pot_ldeptifying collecrive problems. Even in the less prestigious allAfenfn][’
institutions, where relatively few graduartes pursued academic or rofa )
smngl careers, lirtle effort was directed toward rethinking convestioii
‘c‘u.rr.lcula,‘ challenging traditional paradigms, or preparing students for
living with people as well as paper.” Administrators who targered special
courses for women rended to confine offerings to narrow “feminine”ire:
such as home economics. On the whole, such instruction reaffirmed rath .
than challenged gender roles.* e

Ironically enough, many early presidents of women’s colleges we
openly hostile to the women’s rights movement, as well as to the “manni_:}‘:
tastes gnd.mgnners” or “bumprtious” professionalism that it mighr foster
Some institutions refused even to permit suffragist speakers on campus.
ler alone extend academic credit for studying their ideology, and man:
stgdent bodies were equally unreceptive until late in the S{ijfragf: cam)-
paign. Even those administrators more sympathetic 1o the feminist move-
ment were unwilling to consider it worthy of serious intellectual interest
Nor did faculty members feel free to devore significant scholarly attenticm.
to thgse areas unui the 1970s. Although many of these academics had
experienced gender discrimination in their own careers, few focused re-
SEBITCh on the causes and consequences of such social practices.#

Smc¢ most of the leaders (and many of the followers) in women’s
education during the late nineteenth and early twentieth centuries resisted
efforts to “feminize™ curricula, the rationale for single-sex instirutions had
to rest on different footing. Initially the main justification was male ex-
clusivity. Most women’s schools were founded at a time when adminis-
trators of prominent collegiate and secondary programs were adamantly
opposed to coeducation. The reasons varied, and consistency was not
among their strengths. It was claimed, for example, that romance would
be bqrh bred and destroyed by institutionalized intermingling of the sexes.
Proximity wpuld invite promiscuity or else androgyny. Some believed
ﬁarnaEA appetites would prove uncontrollable; campuses would become

mz_ltnmoma] bureaus . . . dotted with couples billing and cooing.” Other
criics assumed that such appetites would wither away once daily inter-
change made males “unmanly,” females “unwomanly,” and marriage less
o bl

glamourous.” Many commentators, drawing on the same arguments that
had been launched against any higher education for women, mainrained
that coeducarion ignored “natural” differences in the sexes"‘ mental ca-
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pacities and social roles. Joint instruction would compromise traditional
academic standards and coarsen feminine sensibilities. Related concerns
involved the declne in athleric achievement, alamni contributions, and
academic inquiry that would reportedly follow from female intrusion;
women could scarcely be expected to hold their own on the football field
or in rigorous analysis of “delicate” subjects.*

Farly supporters of coeducational programs met opponents on their
own terrain. Males and females received instruction together in the family,
proponents submitted, and what could be more “natural” than the family?
Not all tendencies toward androgyny were disadvantageous; society
would benefit when men became more “orderly [and] gentle,” and women
became “stronger and more earnest” through joint education. It was
sexual segregation, not integration, that was most likely to corrupt man-
ners and morals. To some observers, the connection between female aca-
demies and feminist agitation was painfully apparent. Presumably the
kind of “mutual understanding” that grew from joint instruction of the
sexes would prove a desirable preventative for “extremis[m] in the suf-
frage cause.” Such contact might also curb the “morbid tendencies,”
anticapitalist sentiments, and inadequate fertility rates that Calvin Cool-
idge accused the Seven Sister colleges of encouraging.*

For those unmoved by considerations of sex, there were considerations
of money. However attractive in theory, separate but equal turned out to
be quite expensive in pracrice. Most private women’s schools couid not
match the resources of their male counterparts. Nor were taxpayers and
legistators prepared to establish truly equivalent men’s and women’s fa-
cilities. Coeducation was cheaper and could minimize financial difficulties
at formerly all-male institutions during periods of sagging enrollment. For
minority communities, the costs of separate institutions were generally
prohibitive. Only two black women’s colleges, Spelman in Atlanta and
Bennett in Greensboro, were able to secure a substantial funding base.*

At the turn of the century, the force of these economic as well as
ideological considerations was clearly evident. Between 1870 and 1910,
the proportion of colleges that was coeducational grew from less than
one-third to more than one-half. By 1957, the ratio was almost three-
quarters. Student agitation fueled further inserest in coeducation during
the 1960s and early 1970s. Administrators’ initial responses varied, but
many were less than enthusiastic. Harvard’s President Nathan Pusey made
his sentiments abundantly clear in a comment abour the refation berween
conscription and the university’s graduate programs; the draft, he pre-
dicted, would leave Harvard with the “blind, the lame, and the women.”
In 1971, the director of Harvard Admissions added that it would be

“unfortunate to reduce the number of men . . . in order to accommodate
more women students,” since that would mean “less diversity in the class
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and, as a result, fewer rin;érestin " (ima

. , g people.” But ultimartely, even Harv
College succumbed. By the mid-1980s, single-sex schools aceounreg z}rd
only 2.3 percent of gll college women and a much smaller percenta o
men, and the trend in secondary schools was similar. 4% ge ol

Legal Challenges

S.uch ltrends developed largely withour legal intervention. Gender
tismi in public education did not attract significant att-ention uSE'I])ara‘
19705,_when debates over Title IX of the Civil Rights Act and thgt}li e
Educational Opportunities Acr raised the issue. At that point, qu lgﬁua]
tolerance for sex discriminarion became explicit national poli-; q{ i IEd
vant part, these statutes prohibited such discrimination in federal}l’- 1::1;; Z
ed‘ucanonal programs, but created an exception for student adriissio N
Prlgr to a restrictive Supreme Court interpreration in the early 1980s tgs
leglsla‘tlon had significant effects, particularly in afﬁrmative-action’ a lj
a_thletlc programs. On matters of student admissions, however. con .
smna_l sponsors claimed that they lacked sufficient fac’tual infor;natiogresm
pass ;udgment and declined to treat sex like race, color, or national o i
as a prohibited ground for selection. Given the suf}stanrial acadngl'n
resezflrch on the subject, these legislators’ professed ignorance seems laemllc
self-imposed. From the tenor of debare, it is by no means clear that fge}){
data wopld have influenced deliberations. Some legislators, whose v\ilic
or constituents reportedly received *a very fine educarion ’from Ao Ze’f
at women'’s schools, did not appear entirely open-minded on the subject
In any event, promises of furrther, more systemaric congressional attenti ‘
to the issue have not been kepr.¢ e
Most American courts have retained a similar distance from the subject
For th~ree centuries, the exclusion of women from public and ri]vatf:
educan.on passed without judicial objection. Until the 1980s, the Slf) reme
C_ogrt 1ss_ued no full opinions on point; ironically, its first ’decisiorF: ro-
hibited dlgcrimination against male rather than female students Prioﬁ to
that dec;s:on, the Court declined certiorari or granted summ'ar affir-
mances in several cases that merited more serious scrutiny. The %rst of
these cases arose in 1960 and involved challenges to Texas A & M’s
e‘xclusmn of women. A paralle] claim a decade later concerned the exclu-
sion of men from Winthrop State College in South Carolina. In both
instances, the lower courts upheld gender segregation despite.evidence
that the institutions offered courses unavailable at other schools and were
more convenient for the plaintiffs. In neither case were the judges dis-
Furbed by_ the gender stereotypes reflected in the academic programs at
1s5ue. Whlle Texas A & M required military training, Winthrop offered
courses in stenography, typewriting, drawing, dressmaking, millinery arts
cooking, housekeeping, and other areas “suirable” for WOI:’ICD. Accordiné
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o the courts’ reasoning, however, such curricular differences justified
rather than indicted sex-based admissions. Alchough the decisions in both
cases purported to preserve individual choice, they displayed no recogni-
tion of the way in which gender stereotypes constrained that choice.”’

A comparable lack of sensitivity characterized a 1977 federal court of

appeals holding in Vorchbeimer v. School District of Philadelphia, at-
firmed withont opinion by an equally divided Supreme Court. At issue
was Susan Vorchheimer’s right to attend Central High Schoo, a public
all-male coilege preparatory institution, rather than Girl’s High, an all-
female preparatory school. Despite Central’s conceded superiority in
mathematics and science programs, the court found that the schools
offered “similar” courses, “comparable” facilities, and hence “compara-
ble” education. From whose perspective and by what criteria remained
more problemaric than the court acknowledged. Certainly the institutions
did not appear comparable to the plaintiff, who excelled in mathematics
and science. Nor did they appear equivalent to the Philadelphia court
that, in subsequent litigation under the state Equal Rights Amendment,
identified numerous inequalities in library, instructional, and compurter
facilities as well as scholarship resources. Whart the federal panel also
overlooked was empirical research suggesting that coeducational second-
ary schools promote less stereorypical attitudes toward the opposite sex
than gender-segregated institutions and provide berrer jearning environ-
ments than do all-male schools. Such findings are not conclusive, but they
suggest the need for a more comprehensive inquiry than is apparent In
Vorchhemnier or other leading decisions.™?

In this respecr, the Supreme Court’s decisions have not proven exccp-
tions. The Court chose, for its first full opinion on sex-segregated edu-
cation, a case that was ill-suited 1o the occasion. Mississippi University
for Women [MUW] v. Hogan involved Joe Hogan’s claim to admission
at the nation’s only all-female nursing school. In the view of many wom-
en’s rights organizations, the Court’s acceptance of the case for review
was improvident; as their amicus brief noted, any holding limited to
nursing schools would affect just one institution and the record was
“exceedingly sparse” on the broader issue of single-sex schools. Unde-
terred by such observartions, a divided Court upheld Hogan’s claim. Al-
though Justice O’Connor’s majority opinion confined itself to MUW’s
school of nursing, the decision’s logic was not so limited. Given the
uncertain scope and symbolic significance of its holding, the majonty’s
cursory evaluarion of the merits of single-sex education remains
troubling.?3

Contemporary justifications for sex-segregated schools usually take two
forms. One rationale is remedial and applies only to all-female institutions.
This line of analysis suggests that gender segregation, like gender prefer-
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coming women’s historic disadvantages in educational and vocar
pursuits. A second and broader rationale, applicable to both el
female schools, involves pluralism; single-sex education prom e and
Qf culru_ral diversity and personal association that have ltarad' iy
joyed First Amendment protection. ionally en-
‘Thc? Hogc_mlmajority chose 1o address only the first of these cla;
rejecting Mississippi’s compensatory defense, Justice O'Connor 1
that feAmale srpdents had nort lacked opportunities for training or ;ZaSOned
ment in nursing. Nor had Mississippi demonstrated thar pende Vl;mC&
admission was substantially refated to any remedial objective. | r-l;SEd
women co.nsmuted abour 97 percent of the nursing profession .annd o
been discrimination against males, not females, that has hel ecf o) dn]E hae
nurses’ wages and status. According to the trial testimonl; of twtprﬁss
nesses, men do not dominate the nursing classroom and would noro f\fm-
female _studfznts‘ performance. By continuing o exclude male a i'a -
the fmlvers:r}f’s policies perpetuated archaic gender sterecty Peps l:iﬂts,
nursing as a women’s profession. In the majority’s view su'cF;] o]'o'Ut
could not help but “penalize the very class the state purportjs 10 benp ﬁm’lgf
Partlcglarly since this was the Court’s first full opinion on si El ;
schools, its analysis left much to be desired. As MUW’s brief anc?% riec
Powcﬂ]’s dissent pointed our, a substantial body of research su estuszce
certain all-female learning environments serve compensatory i%)'e S'IT N
Compared with coeducadonal instirutions, women’s colie e)s rei Ctl\d(:lS:
?mve fostered greater verbal assertiveness, higher career as %ratior?one }
inteliectual self-esteem, expanded leadership Opportunitiesp enhancsédmfonE
ulry-srgdem_contacr, greater access to female role mode]s, and more o
portuniries for.women faculty and administrators. Presur’nablv the st{;i
mlgllrha\'e an interest i promoting some of these characteristics even for
those' in female-dommated professions. Why the Court declined even to
mention .th_ls research and instead relied on two wirtnesses’ more specu-
lative opinions is not self-evident. It may be, as one brief suggeszedpthat
the universiry failed to introduce such research at trial Alternat’iveiv
certain data regarding undergraduate programs may not -be relevant ff;;
nursing sc‘hools because their students are older, the percentage of male
enrollees is unusually small, and opportunities for female faculry and
aceess 10 female role models are already present. In any case, the ma';r'r s
analysis begs for qualifications missing from the opinion 5 o
quallg proAblematic was the dissenting opinion’s unqixaliﬁcd embrace
of the university’s compensatory claim. In extolling the virtues of single-
sex education, Justice Powell, joined by Justices Burger and Rehnquist
set forth a selective and superficial account of the available rcsearchq. His
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dissent relied uncritically on studies such as those by Elizabeth Tidball,
which found thar all-female colleges had produced a higher percentage
than had coeducational colleges of those listed in Who's Who of American
Womten between 1910 and 1950. In explaining this dispanty, Tidball
argued thar women’s level of achievement was attributable to the greater
number of female role models in women’s colleges. Yet as amici briefs
noted, the methodology of Tidball’s study poses substantial problems.*$

As a threshold matter, to view Who’s Who listings as an adequare

measure of achievement is to accept what many feminists have criticized
as an impoverished understanding of individual worsh, an undersranding
thar has historically devalued women’s contributions. But even accepring
arguendo such defimtions of success, one cannot infer a causal relation
from a correlation withour controlling for a host of variables that Tidball’s
research failed to acknowledge. From her data, icis impossible ta separate
the effects of single-sex schools from the higher socioeconomic status and
career orientation of their students. Had Ivy League institurions been open
to women during the period of Tidball’s study, the percentage of achievers
from coeducational schools might have been substantally different; sub-
sequent research replicating Tidball’s methodology suggests as much. So
too, other empirical work on which the dissent and its authorities relied
are, in the words of a recent Women’s Coalition Report, “outdated and
generally insufficient ro support a coherent argument.” For example, 1t 15
unclear how attributes such as grearer verbal assertiveness and intellectual
self-esteem in singe-sex environments affect women’s capacity 1o function
in mixed environments.””

The pluralist defense of single-sex schools raises similar difficulues. It
is true, as Justice Powell noted in Hogan, thar generations of distinguished
Americans have found “distinct advantages™ in sex-segregated education.
However, a comparable claim was often made about racially segregated
schools and clubs, and it rested on comparable stereotypes. Moreover,
nothing in the standard pluralist argument disringuishes all-female from
all-male schools as an antidote for “needless conformity.” According to
the president of one of the few remaining all-male colleges, educarional
separatism fosters much the same expressive interests as those advanced
in association cases; it promotes a “directness, a relaxed informal ex-
change.” If women gained admission to the late-evening beer sessions
where male students sat around “talking abour Thomas Wolfe, Bismarck,
or girls, or whatever .. . what they talked about would be different.” Yet
it might also be betrer. Experience at other institutions does not sugpest
that coeducation banishes Bismarck from the inteliectual landscape. Nor
does it prevent students from continuing to congregate in other single-sex

settings. It may, however, help to erode what some students and faculty
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of all-male colleges have acknowledged as part of their distinctive a
phere: the tendency to regard women as “sex objects” rather thTmOS-
potential equals. 58 e
Thus, the enhancement of some students’ choices can only come at th

Cost of_ restricting others, and history leaves little doubt about which o
has paid the greater price for segregation. Nor does limiting the piurasl'ex
defense to women’s institutions entirely solve these difficulties. Contr .
to the dlSSFEI‘lt’S suggestion in Hogan, perpetuating such institutions dary
not gpequwocally “expan(d] women’s choices.”™ To affirm the “hon e
tra.d?tmns” of Mississippi University for Women, which focused on to'red
writing, teaching, nursing, and needlework, is to reinforce expectagpe-
thar hav.e constrained, not enlarged, female options. Lumping all womloriS
schools into the same abstrace caregory ignores the diversity in experi .
that such institutions have fostered,* ' Tpenenees

The comp]gxiry 1n cases like Hogan is that no single constituency speaks
fgr women’s interests. Separartist education, like other separarist ¢as§oc'
goqs, offers the vices and virtues of a gherro: it provides support so]ﬁ:

arity, anAd self-:?smem for subordinate groups, bur often at the pr;ce of
perpetuating attitudes that perpetuate subordination. For some consti-
tuencies, such as the MUW alumnae association that filed an amicus brief
Supporting ifs alma marer, the direct personal benefits of gender segre-
gation are worth the price. For organizations such as the National gOr-
ganization for Women, which took the contrary position in Hogan, the
costs of gender stereoryping are prohibicive. =

In the face of such competing concerns and conflicting data, American
courts have steered a muddled course, and the prospects for im’provemem
do not appear substantial. Separate bur equal as educational policy re-
mains a perplexing misnomer. In some respects separate is better, in other
respects worse, but never is it likely to be equal. Nor has the’judiciary
dor_le an 1mpressive job of sorting out the differences. Given the backdrop
of inequality against which such issues arise, we might expect thar doubs
would be resolved in favor of all-female but not all-male schools. In that
sense, tbe converse pattern emerging from Vorchbeimer and Hogm-r carries
an iroenic symbolic message.

Alternative Frameworks

Mer_fs schools, like men’s clubs, have often been “witting or unwitting
devices for preserving racit assumptions of male superiority.” The effect
of. women’s secondary and undergraduate instirutions has been more
mixed and justifies a different degree of legal rolerance. At least in the
short run, the most desirable result may be a rerurn to the general pattern
of noninvolvement that traditionally characterized the law’s role in singie-
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sex education. All-male secular schools are already verging on exrinction,
and all-fernale institutions seem destined to avoid that fate only as long
as they provide advantages lacking in coeducational settings. Given the
difficulties that courts have experienced in assessing those advantages,
judicial restraint seems a gencrally prudent strategy. Only in contexts like
Vorchheimer or Hogan, where the disparities in resources or the harins
of stereotypes are so apparent and the adverse impact of integration 1s so
minimal or uncerrain, is legal intervention justifiable. At this historical
moment, undermining all-female institutions through rax policies, funding
cutoffs, or constitutional mandates is a dubious use of legal resources.®!

In the long run, however, separatist education requires rethinking. Per-

petuaring segregated instirutions is often a poor substitute for improving
integrated ones. In all-female settings, it is more difficult to challenge the
cultaral atitudes thar reinforce subordination; by definition, many of
those most in need of such challenge are absent. One goal of contemporary
women’s schools should be to create a society in which their compensatory
funcrion is no longer required. To the extent that all-fernale institutions
have been especially supportive for female students by providing role
models, leadership opportunities, and positive teaching environments,
those characteristics should become more dominant in coeducational set-
tings as well.

To make existing educational structures truly coeducational we musr
focus not just on admissions policies but also on institutional priorities.
Although women by no means speak with one voice on such issues, there
are certain concerns that large constiruencies share. A school genuinely
hospitable to these concerns would have different relations with irs inter-
nal and surrounding communities than those typical of existing institu-
tions. Its working environment would have a less hierarchical and sex-
segregated structure than the prevailing norm, in which femnale and mi-
nority support staffs dominare the lower reaches and white male renured
professors and senior administrators occupy the upper tier. Its student
body wouid include a broader cross-section of American society, including
more minorities and greater representation of older and part-time women
enrollees with interrupted career patterns and competing family respon-
sibilities. Its curricula, classroom climate, financial aid, and affirmarive-
action policies would be more responsive to the experiences of subordinate
groups and to the need for challenging as well as transmitting dominant
intellectual paradigms. And its wage-scales, working hours, leave policies,
and childcare commitments would refiect greater sensitiviry to the needs
of working parents. The objective, as Virginia Woolf emphasized, is not
for women simply to “join the [academic] procession.” It is rather for
both women and men to rethink the direction of that procession and the
terms on which they are prepared to enter.®!
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Athletics

Gend;r discrimination in athletics presents similar concerns, and sjp
questions about priorities. Given the critical problems faci;l A oniar
women-—poverty, sexual violence, reproductive liberty occugati?er]]c‘an
equal}ty, childcare—should gerting girls into Little Lea’gue b:seb ;113 "
pressing feminist objective? Will equal access for women risk acca 'be :
male m_odei of athletic achievement, one preoccupied with com N
aggression, and profitabiliry? peten,
Tolthose concerned with equity in sports, the answers involve b
practical and symbolic considerations. Athletic activity promortes ‘li ; 'O[h]
and_ psychological health; it reduces cardiovascular risks l:}ro)vs']c(l:a
coping mechanisins for siress and anxiety, and fosters personai slIZ'l] and
col]fegla] relationships. In contemporary American society. ;rlilan'd
3Ch1€V(?mEnt also confers prestige, respect, and self-esteem e:s welletlc
_educanonal and employment opportunities. Moreover gendér dispari o
In sports ha.ve been both a cause and a consequence (;f broader 55}““3?
stereotypes mvolving masculinity and femininity. Substantial pro rlé o
ward gen~der equality will require challenging those stereoty Ss v&gfh rever
they persist, and athletics is no exception. g e
. Traditional]y_, athletic prowess has been far more valued in men th
in women. Until the last century, the feminine ideal was inconsistent r‘al?
strenuous Physi_cal competition. Standards of dress, complexion, fi ‘tllrte
and behfa\'lor discouraged female sports. Any male-fernale intera(;tioi 0 ’
the playing field involved largely noncompetitive or relarively sedar g
times thart C‘Ot.il.d be pursued without acquiring an indelicate}sweat E;\/Ipzz;
of these activities—riding, archery, or croquet—served mainly to -rovide
respectable social encounters for the upper classes. During the larF:e nine-
teenthAand early twentieth centuries, those norms gradually chanze:i
partly in response to efforts by physicians, educators, and women’s right;
advocares. After some all-female colleges introducéd exercise re irri;ens
fand’ team sports to balance their intellectual programs, other educftional
msntutlo'rls.gradualiy followed suit. The rising popula;ity of bicycles, the
less restrictive trends in women’s fashions, and the changing starfdarc’is of
fen\;;ie beeju;y all encouraged greater athletic activiry.s?
educ(;?;rll’s sgigefzéngbl.nvqlvemcnt in sport, _Iike.their involvement 1n
pduc pr jections along two major lines. Women were al-
egedly unsuited for sport, and sport would make women unsuitable as
women. Th; female physique and disposition would not bear the strain
of competition, Some of the concerns were well expressed by a principal
_of an E‘nghsh women'’s college at the close of the nineteenth century. Her
mnstitution had become 2 “hotbed of hockey,” and she could not he)l;l) but
register some misgivings when watching her first march. “The children
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will hurt themselves if they all run after one ball,” she predicted. “Get

some more balls at once.”$?
1f women persisted in their “Amazonian ambitions,” their efforts could

drain “vital forces” necessary for reproduction (a threat that strenuous
domestic work somehow failed to present). Sporting activities would both
disfigure and divert women from their rightful roles; they would devclop
large feet, coarse hands, and “bicepts like a Blacksmith.” As G. K. Ches-
terton put it, “let women play violent and confusing games if you think
it will do them any good 1o be violent and confused.”®*

Partly in response to these objections, women’s physical education
developed along less competitive lines than men’s. Fermnale involvement in
formerly male sports such as basketball was often defended as a way to
enable participants to develop “poise and grace and become berter fadies.”
In the late 1920s, the leaders of physical education for women in the
United States formally rejected what they perceived as an increasingly
competitive and market-oriented model of men’s sports. Their alternative
was a program based on educational values, widespread participarion,
and positive social interaction rather than competitive achievement."®

By the late 1960s, limitarions in this model were provoking widespread
dissatisfaction. No athletic scholarships were available to women, 1nter-
scholastic programs were relatively rare, and many physical education
departments stressed acrivities that required few skills (ring tossing or
rhythmic hoola-hooping) or promoted vicarious roles (cheerleading and
pep-club activities). Women who excelled in sports not traditionally as-
sociated with women risked being stigmatized as socially and/or sexually
“deviant.” ¢

Partly in response to these concerns, Congress passed Title IX of the
Civil Rights Act {1972), which prohibired sex discrimination in educa-
tional programs receiving federal funds. Although the legislative history
concerning its application to athletics is murky, congressional sponsors
clearly did not envision fuil equality. As then-Senator Birch Bayh pur i,

“we are not requiring that intercollegiate football be desegregated, ™
Whar exactly Congress was requiring, and what should be the standards
for assessing equal athietic opportunity, have remained open to dispure.
In 1975, the Office of Health, Education, and Weltare promulgared reg-
ulations clarifying that Title IX would permir separate teams for men and
women in contact sports or in any activity where selecrion is based on
“competitive skill.” If a noncontact sport is available only to members of
one sex, and athletic opportunities for the other sex have “previously
been limited,” members of the excluded sex must be allowed 1o try out
for the team offered. Subsequent HEW regulations made clear that fund-
ing need not be equal for men’s and women’s programs. Nor does it need
to be proportional to the number of male and female athletes ar a partic-
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ular msnrutionz except in providing scholarships. Instead, the regularie
iomewhar ambiguously require “equivalent treatment” in order to pro '25
equal accommodation of the interests and abilities” of each sex o# e
The decade following Title IX’s enactment witnessed dramaric -ro
The number of female athletes in interscholastic collegiare comp e;%’_f?SS.
mcregsed fourfold, even greater advances occurred ar the secondaf ]]tlon
and litigation or legislation resulted in female access to many fo); EVel],
gll-malc: teams or programs, including Little League baseball. But fr:ae'r .
nequalities also persisted. The Civil Rights Commission’s 1-980 re el
noted~ that in colleges with major sports programs, budgets for fe polrt
athletics were less than half cthose for males. Subseéuent surveys ofma :
ondary as well as collegiate institutions revealed that fewer sporrs \vj:fe-
?pt?n. to women and that they experienced discrimination in coaching
acilities, equipment, practice schedules, competitive opportunities and’
related areas. The merger of male and female SPOrts programs that’Titl
IX encouraged had an ironic effect on decisionmaking strucrures \X’omee
lost key administrative and coaching positions, together with con-t ol i
budget and personnel decisions.s? ’ e
. .Beg.mmng in the early 1970s, these discriminatory parrerns prompted
litigation under state and federal constitutional provisions as well as Title
IX. Results have been mixed. Much of the difficulty has again stemmed
from courts’ focus on gender difference rather than on the disadvantages
that have resulted from ir. Early judicial decisionmaking provided srrikin
foamples of the very stereorypes that liigants sought to challenge. A casg
In point involved a 1971 Connecricut state courrt decision that gir]-sA could
be excluded from a high school’s only cross-country running ream. In the
court’s view, “The present generation of our youhger male pop;ﬂation
h_ats not become so decadent that boys will experience a thrill in defeating
girls in a running contest . . . With boys vying with girls in cross country
running and indoor track, the challenge to win and the glory of achieve-
ment, at least for many boys would lose incentive and become nullified
Athlenc competition builds character in our boys. We do not need tbat.
kind of character in our girls.” In other cases involving equal-prorection

challenges, ¢ i i I justl
ges, courts have assumed that “innate physical differences™ justify -

excluding males from female teams or females from male teams, despite
_the lack of comparable opportuniries for the excluded athletes "I:hus one
judge explained, the Constitution “does not creare a ﬁc[itim-ls equality
where there are real differences.” 7 ! '

As in other contexts, courts have taken as innate and essential differ-
ences thgt are in part cultural and contingent. Physiological characreristics
are he.awiy influenced by social norms governing diet, appearance, dress
behavior, and athietic opportunines. How much of males’ advan’ragﬁ iﬂ‘
most sports results from nature and how much from nurture remains
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unclear. It is, however, obvious that the differences in men’s and women'’s
capabilities are relatively small in comparison to the differences in op-
portunities now open to them. Since the most effective way to challenge
assumptions of inherent female inferiority is to provide successful counter-
examples, our athletic policies must become less preoccupied with gender
differences and more concerned wich gender disadvantages.

To address these disadvantages, courts and commentators have identi-
fied two basic approaches. The first is 10 unify all athletic programs and
allocate opporrunities for participation withour regard to sex. Advocates
of this approach generally begin from the premise thar separate can never
be equal, and that gender as a selectdon principle will inevitably prove
under- and overinclusive. Under current circumstances, the difficulty wich
this strategy 1s that female athletes would be unable to qualify in large
numbers for most teams. Until adequate remedial programs and compert-
itive opportunities at all skill levels are available, gender neutrality in form
will not yield gender equality in fact.”?

A preferable approach is to permir separate teams bur make them
truly equal in terms of expenditures, practice schedules, equipment, coach-
ing, and so forth. One way to insure greater equity would be to adopt an
QOlympic scaring method; separate teams would compete against those of
their own sex, but scores would be combined to determine interscholastic
rankings. Under such a system, economies of scale could result from
having male and female teams share the same schedule and staff. If there
is insufficient interest to justify a team for both males and females, HEW
regularions specify a reasonabie approach; members of the excluded sex
must be allowed to try out for the team offered if athletic opportunities
have previously been limited for that sex. Such a sirategy has the advan-
tage of being neutral in form but responsive to differences in fact. Those
whose previous opportunities have been limited are overwhelmingly fe-
male. Allowing women to compete for places on men’s teams would help

redress sex-based disadvantages; allowing men to compete for places on
women’s teams would amplify those disadvantages.

One difficulty with this approach involves the exceptional female athlere
who would prefer to forego competition with her own sex in order to
work with males closer to her skill level. Although some courts and
commentators have justified accommodating her preference, such an ap-
proach risks maximizing individual opportunity at the expense of broader
social goals. Without the example, inspiration, and assistance that an
outstanding reammate can provide, all-female programs are less likely to
break the stereotypes of second-class sratus.”

However this particular issue is resolved, a more fundamental point
deserves emphasis. The objective of maximizing women’s participation in
sports is not only o equalize opportunities but also to transform them.
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As women increasingly become respected competitors and national leaders
in athletics, they will have a greater chance to challenge its premises ang
priorities. These individuals will be in a position to develop alternarjve
models that are less commercial, less combative, and less dangerous. Ag
more women become participants rather than spectators, they must take
the opportunity to rethink as well as master athletic demands.™

Different but Equal

Analogous claims could be made about female entrance into other insu-
tutions. If we are to make significant progress toward a more humane
and egalitarian social order, our focus must be not simply on access 1o
bur alteration of, existing structures. One danger is that women’s graduai
absorption into prevailing social nerworks will result in assimilation, not
alteration. In atrempting to become full “members of the club,” women
may lose the perspective or inclination 10 question its underlying premises.
Once inside, female members may have less interest in challenging the
closed networks of privilege that membership reflects and reinforces. How
to avert that form of acculturarion is one of the most critical issues
confronting feminism. For women to attain equality without relinquishing
difference, to ascend the hierarchy without losing commitment to change
it, remain central objectives.

As we make progress toward these goals, our sense of separatism may
change. At this juncture, it is impossible to assess what role single-sex
institations might play in a truly egalitarian society. It is hard enough 1o
sort out their competing values in the current social order. For the present
at least, separate is not equal. But neither can women enrirely forego
separatism without greater control over the terms of integration.
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Conclusion: Principles and Prioritics

fter a period of enormous growth, American feminism in the 1980s

showed signs of strain. In many respects, the difficulties paralleled

those of an earlier era. The decades following enfranchisement wit-
nessed considerable division and disaffection concerning women’s issues.
After gaining the ballot, suffragists were unable to unite around another
cause, and most of the postsuffrage generation aveided feminist activity.
The trend in the 1920s was toward increasing individualism, and rhose
who remained interested in women’s common problems could not agree
about potential solutions. Deep theorerical and political dispurtes centered
on whether women would gain more by stressing their differences or their
commonalities with men.!

Comparable problems have emerged a half-century later. Although un-
successful in their campaign for a constitutional amendment, women’s
rights advocates have secured legal prohibitions against most overt forms
of gender discrimination. These victories have removed some of the im-
petus for feminist efforts, as has the country’s generally conservative tilt.
Whatever the movement’s difficulties, they have been greatly exaggerated
by the media, which makes news by declaring feminism dead, dying, or
permancntly disabled. Public figures have tended to avoid the feminist
label, and others have often prefaced support for women’s issues with the
disclaimer: “I’'m not a feminist but...”?

Yet at the same time feminism’s political progress has slowed, its theo-
retical efforts have been flourishing. Women’s studies programs have been
growing in scope and strength, and gender has become an increasingly
significant category of analysis across a wide array of disciplines. Contem-

305






